GOVERNMENT
OF

THE DI STRI CT OF COLUMBI A

+ + + + o+

BOARD OF ZONI NG ADJUSTMENT

+ + + + o+

PUBLI C HEARI NG

+ + + + o+
TUESDAY,

NOVEMBER 15, 2005

+ + + + o+

The Public Hearing convened in Room 220

Sout h, 441 4'" Street, N W, Washington,
pursuant to notice at 10:25 a.m, Ceoffrey H.

Giffis, Chairperson, presiding.

BOARD OF ZONI NG ADJUSTMENT MEMBERS PRESENT:

D. C. 20001,

CEOFFREY H. CGRIFFI S Chai r per son
RUTHANNE G. M LLER Vi ce- Chai r per son
CURTIS L. ETHERLY, JR Board Menber

JOHN A. MANN, I Board Menmber ( NCPC)

ZONI NG COMWM SSI ON MEMBERS PRESENT:

ANTHONY HOOD Conmi ssi oner
KEVI N HI LDEBRAND Conmi ssi oner ( ACC)

OFFI CE OF ZONI NG STAFF PRESENT:

CLlI FFORD MOY Secretary (BZA)
BEVERLEY BAI LEY Zoni ng Speci al i st
TRACY ROSE Zoni ng Speci al i st

D.C. OFFI CE OF THE ATTORNEY GENERAL:

SHERRY GLAZER, ESQ.
LORI MONRCE, ESQ

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701

(202) 234-4433




OFFI CE OF PLANNI NG STAFF PRESENT:

MAXI NE BROWN- ROBERTS
JOEL LAWSON
TRAVI S PARKER

This transcript constitutes the m nutes
fromthe Public Hearing held on Novenber 15, 2005.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




AGENDA | TEM

VIEL COVE:
Ceoffrey Giffis

TAYLOR PROPERTY DEVELOPMENT LLC
APPL| CATI ON NO. 17388 - ANC- 1A:
W TNESSES:

Chri stopher Collins .

Robert Tayl or

Ronni e McCGhee .

Hans Weller . .

OFFI CE OF PLANNI NG

Joel Lawson .

QUESTI ONS: :

REBUTTAL W TNESSES

Lindsley WIlians .

QUESTI ONS . .

CLOSI NG REMARKS

Christopher Collins . . . :
SPECI FI CALLY REQUESTED I\/ATERI ALS:
ACTI ON TAKEN:

Set Down For Decision Making on December 6'"™

CAROL ANDERSON

APPLI CATI ON NO. 17389 - ANC 3E:
W TNESS:

Carol Anderson . .

OFFI CE OF PLANNI NG

Maxi ne Brown- Roberts

MOTI ON TO APPROVE APPLI CATI ON NO. 17389:

VOTE TO APPROVE APPL| CATI ON NO._ 17389:

15™ & H STREET ASSOCI ATES LLP
APPL| CATI ON NO. 17390 - ANC- 2F:
PRELI M NARY MATTER:

W TNESS:

Steve Sher . . .

OFEI CE_ OF PLANNI NG

Travi s Parker .

CLOSI NG REMARKS:

St eve Sher

MOTI ON TO APPROVE APPLI CATI ON NO. 17390:

VOTE TO APPROVE APPL| CATI ON NO._ 17390:

PRELI M NARY MATTERS:

APPLI CATION NO 17315 - TODD COLLINS:
David McRae .

ACTI ON TAKEN:

Set For Hearing on April 25, 2006 .

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701

PAGE

10
11
25
42
60

71
76

80
85

87
93

94

97
99
100

103
105

105
106
109
115
118

119
119

126
127

137

(202) 234-4433




AGENDA | TEM

YOSI EF MAHARAI E - APPLI CATI ON NO.  17360:
St ephen CGel |
ACTI ON TAKEN:

Set Down For Hearing on February 14, 2006 .

SPECI FI CALLY REQUESTED MATERI AL

BANNUM | NC. - APPEAL NO 17356:
M chael Gordon
ACTI ON TAKEN:

Set Down For Hearing on Decenber 20, 2005 .

SPECI FI CALLY REQUESTED MATERI AL

ADJ OURN:
Ceoffrey Giffis

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701

PAGE

137
137

141
141

142
142

169
176

180

(202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

P-ROCEEDI-NGS
10: 24 a. m

CHAI RPERSON GRI FFI'S: | call to order our
Publ i ¢ Hearing of the 15'" of Novenmber 2005. M nane
is Ceoff Giffis. | am Chai r person. Joining ne
today, of course, is the Vice Chair, Ms. Mller, and
M. Etherly. Representing the National Capital
Planning Commission wth wus is M. Mnn and
representing the Zoni ng Comm ssi on we are anti ci pating
a comm ssioner to join us for our norning session and
| will greet himwhen he cones.

UNI DENTI FI ED SPEAKER: He's on the way.

CHAlI RPERSON GRI FFI' S Excel lent. M. Hood
is anticipated and he will be here shortly.

Copies of today's hearing agenda are
avai l able for you. They are located -- there he is.
A very good norning to you, M. Hood.

COWMM SSI ONER HOOD:  Good nor ni ng.

CHAI RPERSON GRI FFI'S:  To the table where
you entered into the hearing. You can pick it up and
see where you are on the chronol ogy of our session.
| appreciate everyone's patience with us getting
t hrough our Special Public Meeting and we wi Il pick up
the speed and get through the entire schedule this

norni ng wi th adequate tine for everyone to give their
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present ati ons.

Let me nmake a quick note, first of all, to
again turn off all cell phones and beepers, so that we
don't have a disruption of those that are providing
testinmony before the Board. It should be noted that
the Court Reporter, who is sitting to ny right, is
creating the official transcri pt. Ther ef or e,
attendant to that, there are several things you should
be aware of.

First of all, I would have everyone fill
out two wtness cards prior to comng forward.
Wtness cards are available for you at the table and
also the table in front of us where you will provide
testinmony. G ve those to the Court Reporter prior to
com ng forward. Wen you are ready to address the
Board, you will need to speak into a m crophone at al
tinmes. | would ask that you state your nane and
address for the record prior to making your initial
statenents and you only need to do that once.

Let nme just note that we are novi ng back
into this hearing room after extensive renovations.
Those of you that have been here before nay note a few
changes. Those of you that haven't nay be inpressed
by the changes or none of the above. Be it as it may,

et me just nmake a very inportant point that normally
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we are transmtted live via our website. W are not
being transmtted today, but that doesn't nean
everything that you say isn't being recorded. So be
car ef ul

Very well. Let ne say, first of all, for
special exceptions and variances the order of
procedure is as follows: W will hear from the
applicants, their case presentation, all their
wi tnesses and any docunentation that needs to be
presented. Secondly, we will hear Governnent reports
attendant to the application. Third, we wll hear
fromt he Advi sory Nei ghbor hood Commi ssi on wi t hi n whi ch
the property is | ocated.

Fourth, we will have an opportunity for
testinmony from persons that are in support of the
application or parties, if those are established.
Fifth woul d be persons in opposition. And sixth, we
will give an opportunity again to the applicant for
any cl osing renarks.

| am going to breeze through to pick up
sone time on all of ny openings, but it's very
inmportant to understand that cross examnation is
permtted by the applicant and parties within a case.
The ANC within which the property is located is

automatically a party in the case and, therefore, is
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abl e to conduct cross exam nation.

Not hi ng prohi bits this Board fromlimting
the direction, tine and volunme of cross exam nation.
| won't gointo cite our regulations on that, but wll
give direction if need be as we get into any cross
exam nation that m ght happen.

The Sunshine Act requires that this Board
conduct its hearings in the open and before the
public. This Board does enter into Executive Session,
both during and after hearings, on a case. That is
for purposes of reviewing the record on cases. It is
al so for purposes of deliberating on cases. Qur
Executive Sessions are in accordance with our rules,
regul ations and procedures. They are also in
accordance with the Sunshine Act.

Deci sion of the Board in contested cases
must be based exclusively on the record that is
created before us today. All cases before this Board
in special exception and variances are set forth as
contested cases. Therefore, | ask that everyone
present today not engage Board Menbers in private
conversation today in the hearing roomor around the
hearing room so we do not give the appearance of
receiving additional information outside of the

record.
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Let me ask, well, first, let ne say again
a very good norning to Ms. Bailey, on ny far left.
And Ms. Bailey with the Ofice of Zoning. | woul d ask
that all those people that are thinking of testifying
or will provide testinony before the Board, if you
woul d, please, stand and give your attention to M.
Bailey? M. Bailey is going to swear you in.

V5. BAI LEY: Pl ease, raise your right
hand.

(Wher eupon, the witnesses were sworn.)

CHAI RPERSON GRI FFI S: Excellent. Thank
you all very nmuch. Wth that, let's proceed to any
prelimnary matters. Prelimnary matters are those
which relate to whet her a case shoul d be heard today,
requests for postponenents, wthdrawals, whether
proper and adequate notice has been provided. These
are elements of prelimnary matters. |If you are not
prepared to go forward with a case that is on our
norni ng agenda or you believe a case should not
proceed that is on our norning agenda, | would ask
that you bring that to our attention right now.

Usually, | say cone forward and have a
seat at the table as an indication of having a
prelimnary matter, but all the seats are filled. So

with that, of course, we'll give an opportunity for
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anyone that's here with any other cases if they can
just raise their hand or give an indication of a
prelimnary matter. Not seeing any indication of
that, why don't we call the first case of the norning,
Ms. Bail ey?

MS. BAI LEY: M. Chairman, and to
everyone, good norning. The first case is Application
No. 17388 of Tayl or Property Devel opnent LLC, pursuant
to 11 DCWMR 3103.2, for a variance from the
nonconform ng structure provisions under subsection
2001.3, to permt the renovation and addition to an
existing apartnment house, not neeting the ot
occupancy requirenments of section 403 and open court
requi renents of section 406. The property is zoned R-
4. It is located at 1360 Kenyon Street, NW It is
al so known as Square 2848, Lot 44.

And, M. Chairman, if | can add that the
project was and then did and they found in the case
that the need for variance relief fromthe open court
requirenent is no longer necessary for this
application, sir.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nmuch. That woul d nean t hen, of course, we're
just looking at a variance from 2001. 3. I's that

correct?
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MS. BAILEY: Based on what isinthe file,

yes, M. Chairnman.

CHAI RPERSON GRI FFI'S:  Okay.

MS. BAI LEY: | don't know if that is
changi ng t oday.

CHAI RPERSON R FFI S: Ckay. I will,
obvi ously, ask the applicant to address that and why
don't we do that? A very good norning to you.

MR. CHRI STOPHER COLLI NS: Good nor ni ng,
M. Chairman and Menbers of the Board. My nane is
Chris Collins with the Law Firmof Hol | and and Kni ght .
Seated to nmy left is Kyrus Freeman, ny col |l eague from
Hol I and and Kni ght. Seated to ny right is Robert
Tayl or, representing the applicant, Taylor Property.
To ny far right is M. Ronnie McGhee, a principal with
R McChee and Associ ates, an architecture firmherein
the District of Colunbia. Also with us today is M.
Hans Weller. M. Weller is areal estate econonics
wi tness, who will be giving testinony today. And
finally, M. Lindsley WIllianms will appear today as a
witness inrebuttal to the Ofice of Planning report.

This is an application for variance relief
from section 2001.3 of the Zoning Regulations for
addi ti ons to a nonconf orm ng apartnent house structure

in the R4 Zone. The building exceeds the permtted
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R-4 | ot occupancy of 40 percent. The building is at
57. 96 percent | ot occupancy and that includes the area
of the court on the side of the -- the open court on
the side of the building that is less than 5 feet in
wi dt h.

CHAI RPERSON GRI FFI'S: It's includedin the

| ot occupancy cal cul ation?

MR CHRI STOPHER COLLI NS: Yes, by
definition it's included in percentage of |ot
occupancy. It's included in the building area,

therefore, it is included in the percentage of | ot
occupancy.

CHAI RPERSON GRI FFI'S:  Excellent. And the
40 percent, of course, is based on the fact that this
isn't a flat, but rather an apartnent building, all
under one structure.

MR, CHRI STOPHER COLLI NS: Al'l under --
correct.

CHAI RPERSON GRI FFI'S:  Okay.

MR, CHRI STOPHER CCLLINS: That's correct.
The buil ding now contains 9 units, 9 apartnent units
ranging in size from 217 square feet to 589 square
feet insize. It was nost recently rented on a weekly
basis as a transient use. To renovate the building in

order to neet the market denmand for apartnents, there
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is a need to add a total of 1,244 square feet of
buil ding area on the second, third and fourth floors
and the architect will describe that in nore detail
And that will result in a decrease in the
nunber of units here from9 units to 5 units. It wll

not increase the |ot occupancy over the current |ot

occupancy. The building is a four story building. It
nmeasures about 44 feet in height. It exceeds the 40
foot height limtation as well. This addition wll

not increase the height or nunber of stories.

It will, however, extend the height to the
back. That sane height will not go above the current
hei ght or nunber of stories, but it will extend that
nonconform ng aspect, that 4 feet additional height
and that additional story toward the back of the
buil ding. So, therefore, we do need variance relief
fromsection 2001.3(a) for the | ot occupancy, because
any addition to the building would require that
vari ance, and (b)(1) and (2) for the addition on the
fourth floor of the buil ding.

Since the time of the filing, as M.
Bail ey pointed out, there has been a change to the
plans to elimnate that nonconform ng open court on
t he side of the building by covering it at the highest

level. It is not arequired open court. It is a non-
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requi red open court. It is included in the |ot
occupancy. And, therefore, by covering it, it no
| onger becomes an open court and, therefore, there is
no need for a variance to extend t hat open court under
section 2001.3(b)(1) and (2).

The site is just east of the Colunbia
Hei ghts redevel opment area al ong 14'" Street. Kenyon
Street on which this site is located is also
undergoing a revitalization as well. W have
submtted a statenent, a prehearing statenent, which
you all have, and I would just like to revi ew sone of
the exhibits with you, if | may.

First is Exhibit A which consists of
several sheets. The first of those sheets is the
Zoning Atlas Map with an arrow pointing to the
bui l ding. You can see that this building is about six
doors down from the 14'" Street corridor from the
properties fronting on 14'" Street that are part of
that revitalization, mass revitalization of the
Col unmbi a Heights area. And the arrow on the various
pl ats shows the location of the building in relation
to that.

Exhibit Bis froma publication issued by
the city. The initial publication for the preparation

of the new Conprehensive Plan, which shows in graphic
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detail | ooking south in kind of a bird seye viewthe
14'" Street corridor and Colunmbia Heights. And you
can see the nunber of new buildings going up there
that are planned or under construction in that area.
This is a major, nmajor undertaking by the District of
Colunmbia and it represents investnment of mllions and
mllions of dollars by the District in the private
sector to make this a new revitalized area.

And specifically, you can see if you | ook
at Building No. 8, that is the building that is six
doors away from the building that is under
consi deration here. And then Building 11 is the
building that is at the end of Kenyon Street where it
conmes to a point where it creates an urban courtyard
t here. The plats that you see in Exhibit A show
Kenyon Street going in an east/west direction and

going due west as it hits 14'" Street. That has been

revi sed. That section of Kenyon Street has been
closed. It now goes to the northwest, triangular in
f ashi on.

CHAI RPERSON CGRI FFI' S: Building 8 and 11
are in different zoning, are they not?

MR. CHRI STOPHER CCOLLINS: They are in C 3-
A Zone. They abut. They are -- the zoning |ine

between C-3-A and R4 is right behind in back of those
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bui | di ngs.

CHAI RPERSON GRI FFI'S:  C 3-A?

MR, CHRI STOPHER COLLI NS: C-3-A that's
correct.

CHAI RPERSON GRI FFI'S:  And R-47?

MR. CHRI STOPHER COLLINS: And R-4. W are
-- this building is in R4 and the --

CHAI RPERSON GRI FFI'S:  Dramati c change.

MR. CHRI STOPHER COLLINS: -- areais C 3-
A. But the purpose is to showthat this is just, as
| said six doors down fromthis revitalization area.
And Kenyon Street, itself, as you wll hear, is
enjoying sonme of that ripple effect of the
revitalization, and that's what this case is all
about .

Exhi bit C shows the Zoning Map and again
you can see that the arrow is showing where the
building is located in relation to the C 3-A Zone
Exhibit Dis subset plans. Exhibit Eis a series of
Certificates of QCccupancy, including the nost recent
one, which is current C of Odated |ast nonth for the
apartnment use of this building. Exhibit F -- for 9
units, |I'm sorry. Exhibit F is the outline of
testimony of M. Tayl or.

Exhibit Gis the outline of testinony of
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M. MChee. Exhibit His the outline of testinony of
M. Weller. Exhibit I is the ANC s resolution. You
will note by |ooking at the date of that resolution,
conparing it to the date of the application, that what
M. Taylor did prior to filing the application. He
did his due diligence. He went around to the
comunity. He went around and talked to people to
make sure that this project was going to be one that
woul d enj oy t he support of the community and, in fact,
it does. And he will talk about that inalittle nore
detail .

And Exhibit J is just a conpilation of
responses on a listserv that goes back and forth in
t hat nei ghborhood giving comments on M. Taylor's
project. And he can talk about that in nore detail.
And then Exhibit Kis just a revised page 2 of the
self-certification form indicating, as M. Bailey
poi nted out, that the | ot occupancy -- I'msorry, the
vari ance of the open court has been elim nat ed.

So havi ng gone through those --

CHAI RPERSON Rl FFI S: Good. Qui ck
clarification on the exhibits.

MR, CHRI STOPHER CCLLI NS:  Yes.

CHAI RPERSON @RI FFI S: First of all,

starting with the reverse. The ANC-1A hasn't
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submtted an actual report. Is that correct?

MR, CHRI STOPHER COLLI NS: That is ny
under st andi ng.

CHAI RPERSON GRI FFI'S:  Okay.

MR. CHRI STOPHER COLLINS: And M. Tayl or
will be able to talk about that issue.

CHAI RPERSON GRI FFI'S:  Yes. W'Il| get to
that. | just wanted to make sure.

MR. CHRI STOPHER COLLINS: They addressed
it. They do need to address it.

CHAlI RPERSON CRI FFI S: Good. And then
going to your Exhibit E, which is the current C of Q
which is wunderstandable, very Ilegible, readable,
etcetera, but let's go back --

MR, CHRI STOPHER COLLI NS:  Yes.

CHAI RPERSON GRIFFIS:  -- in tine to 1965
that grand gold year on the block. It was a tenenent
house.

MR, CHRI STOPHER CCLLI NS:  Yes.

CHAI RPERSON GRI FFI S: And your initial
description of this was a weekly rental. Thi s was
established as a tenenent house. Is there a

difference in the regulation zoning now | ooking at a
t enenent house and an apartnent house?

MR. CHRI STOPHER COLLI NS: Yes, the current
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regul ation makes a distinction between a tenenent
house and apartnment house.

CHAI RPERSON GRI FFI'S: Okay. And is there
any relevancy for us in this instant case to | ook at
t he change in 1983 when it becane an apartnment house?

MR CHRI STOPHER COLLINS: | don't believe
So. | think, ny understanding and based upon the
configuration of the building and the nonencl ature
used on these, you do know and | think you all can
take official notice that there was a tinme, and |
think it still continues to the present, that the
Permt Ofice types up whatever the applicant puts on
their Certificate of OGccupancy application.

CHAI RPERSON GRI FFI'S:  Okay.

MR. CHRI STOPHER COLLINS: And what it was
each room each wunit did have a kitchen and a
bat hroom is my understandi ng, but they were in many
i nstances one room units, not one bedroom but one
roomunits with a bathroom

CHAI RPERSON QR FFI' S: That' s an
interesting point, which|l'mgoing to ask others as we
continue on. GCkay. | don't have any ot her questions
or clarifications of the submission, M. Collins, |
turn it back over to you.

MR CHRI STOPHER COCLLI NS: | would just
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like to state and you will hear the testinony of the
appl i cant and the wi tnesses that this application does
neet the three part test for variance relief, that
there is an exceptional situation or condition, that
the strict application of the regul ati ons woul d i npose
a practical difficulty on the applicant and that
relief can be granted wi thout substantial detrinment to
t he public good.

The exceptional situation you wll hear
the testinmony indicating that the exceptiona
situation or condition really goes to the building.
It is not limted as the Board is well-aware. The
test is not limted to the size, shape or topography
of the site itself. There are court cases that
indicate that the building on the property can be the
basis for the exceptional situation or condition.

There are several cases that | have

submtted for the record, the De Azcarate case, which

says that this test is evaluated on a case-by-case

basis, the G| Martin case says that the exceptiona
situation deals with circunmstances not found in the
general condition of the neighborhood and it's really
dealt with on a case-by-case basis.

CHAI RPERSON GRI FFI'S:  Don't you nean the

point with derics though that the existing structure
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can be a uni queness and practical difficulty?
MR CHRI STOPHER COCLLI NS: You are way

ahead of me, sir. M next point was the Cerics of

St. Viator case that says that the building can be a

basi s for an exceptional situation or condition and in
the derics' case, that was a multi-room nulti-
bedroom seni nary. The court there found that the
nature of sem nary educati on had changed and t hat was
the basis for the variance approval. And because the
bui | di ng was out noded.

Here, we have a 9 unit apartnment house
which is primarily efficiency apartnents rangi ng, as
| said earlier, from 217 square feet to 589 square
feet in size, rented out on a weekly basis in an R4
Zone. Qur position, M. Chairman, is that that is an
out noded way of living in this nei ghborhood, simlar
to the derics' case.

You wll also find, based on the
testinmony, that this is one of only three wal k-up
rental apartnment buildings in the block. The other
two are much l|arger apartnment buildings built as
apartnent buildings at the end of both Kenyon, the
west end of both Kenyon and Irving to the south where
t hey abut the C-3-A Zone. These are the two apart nment

buil ding that abut. They are nmuch larger. They abut
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the C3-A Zone. This is the only row building. There
is no other simlar building in the square with such
a large nunber of rental units.

The practical difficulty you will hear
testi nony about that fromall the witnesses. 1In order
to make any additions, as we said before, we would
need to conply with the 40 percent | ot occupancy here.
There is two ways to do that. One is to increase the
| and area. The other is to chop off a portion of the
buil ding. Both of which would be inpractical. You
woul d have to elimnate 18 percent of the building
footprint in order to be able to nake the small
addi tion on the back. Where you would Iikely chop off
woul d be the back of the building where the addition
is to go.

So it would really not nake any sense at
all. The other would be to increase the | and area, so
that you bring the | ot occupancy down to 40 percent.
The building is bounded on two sides north and south
by public space and east and west by exi sting occupi ed
bui |l di ngs, so that just is not an option.

The height, if thiswas limted to 40 feet
and three stories, we would not be able to -- the top
floor would have to be elimnated. And if the top

floor is allowed to stay, but the 40 foot hei ght was
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respected, we woul dn't have any hei ght nore than 4 or
4.5 feet on the top floor.

You wi || hear finally fromM. Weller the
econom ¢ analysis indicating that this -- that the
applicant cannot justify the cost and expense of

renovating within the existing walls of the buil ding.

The applicant and the architect will discuss that as
well. Finally, there is no substantial detrinment to
the public good. This is actually representing a

reduction in density from9 units to 5 units. These
are 5 two-bedroom market size units which wll
represent a nore stable population from the weekly
rental that it was nost recently to condo ownershi p.

There is no increase in height or |ot
occupancy over what is currently there. No inpact on
the rear yard. The nonconformng court is elimnated
and that, therefore, elimnates a degree of existing
nonconformty. The goal here and the applicant's
charge to the architect was to respect the spirit and
intention of the regul ati ons by not increasi ng beyond
the | ot occupancy and beyond the height. And that's
what this case represents, trying to renovate a
building in a practical way w thout going beyond the
footprint and beyond the hei ght of the building. And

that's what you will see. You wll hear about this.
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Most i mportantly or maybe nost
inmportantly, there is no displacement of existing
residents. This is a vacant building. This is an
opportunity to take a vacant building and returnit to
productive use within a stone's throw of the center of
economc revitalization in Colunbia Heights. So
unl ess there are any questions on that summary, that
quick summary, | would like to turn to the first
witness, M. Robert Taylor, who represents the
appl i cant here.

| would offer M. Taylor as an expert
witness in nulti-famly residential renovations in
D.C. Hi s resune has been given to Ms. Bail ey.

CHAI RPERSON GRI FFI'S:  So we do have that
in front of us. Let me ask you very quickly. How
many par ki ng spaces are being provided? And it's your
| egal opinion that none are required based on the
prior density and exi stence of the building. 1Is that
correct?

MR. CHRI STOPHER COLLINS: That's correct.
There were no prior parking spaces there. There is a
reduction in density and, therefore, there is no
requi renent for parking. But | believe that there
wi |l be some parking provided.

CHAI RPERSON CGRI FFI'S:  Ckay.
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MR. CHRI STOPHER  CCLLI NS: And the

architect will talk about that.

CHAI RPERSON GRI FFI S: Do Board Menbers
have any questions of M. Tayl or? Any questions? Any
obj ections to establishing M. Taylor as an -- oh, I'm
sorry. |Is the ANC represented today? 1|s anyone here
representing the ANC- 1A? Not noting any i ndi cati on of
t he ANC present, does the Board have any objections to
establishing M. Taylor as an expert witness in real
estate devel opnent ?

MR. CHRI STOPHER COLLINS: And nul ti-famly
residential renovations in D.C

CHAI RPERSON @RI FFI S: It's specific
expertise is it? 1t sounds good.

MR, CHRI STOPHER CCLLI NS: That's what
we're all about.

CHAI RPERSON GRI FFI'S:  Any obj ection?

UNI DENTI FI ED SPEAKER: No obj ection, M.
Chai r.

CHAI RPERSON CRI FFI S: Very well. Not
noting any objection fromthe Board, let's proceed.
M. Taylor?

MR. TAYLOR. Good norning, Board. | am
the applicant and the owner of Taylor Property

Devel opnent . I'"'m a real estate developer, as ny
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counsel nentioned. | specialize in renovation of
multi-famly dwellings in northwest Washi ngton, D.C.
Sonme of the projects that | renovate are nmy own, sone
of theml' mhired by other owners to do renovati ons on
multi-famly dwellings that they own.

Currently, |I'm working on six projects,
i ncl udi ng the subj ect property that we're hereto talk
about today, a 24 unit building on Irving Street, a 4
unit building on Logan Circle, two 4 unit buil dings on
Shepherd Street in Colunbia Heights and new
construction of a4 unit building in Baltinore. About
90 percent of the units, if you sort of nmeasured it by
units, mny conpany is working on are located in the
Col unmbi a Hei ghts nei ghborhood. That is the sort of
focal point of ny work and it's a nei ghborhood that |
really believe in. W have intentions on opening
of fi ce space in Col unbi a Hei ghts hopeful ly very soon.

Wth respect to this particular project,
sort of how it came to be, which is relevant to
provi de some background for M. Weller's testinony
and also to just give you sone background about the
property and sone of the issues with developing it, a
banker who |'ve done business with called nme at sone
poi nt and indicated that this particul ar property was

going to be subject to foreclosure.
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And | had done a | ot of business with him
in the past. He financed residential renovations for
projects for ne in the past and he indicated that the
current owner of the property was, in his opinion, an
i nexperienced devel oper. He was | osing noney on it.
He wasn't able to get the project done and wanted to
know - - thought that | would be able to turn it around
and get it done and wanted to know if | would be
interested in buying it.

Soit was a win-win-win scenario. | would
get the property basically for the existing debt,
which is the cheapest price, you know, anyone coul d
get it for. So | wouldn't have to overpay for it at
all, even though it's in a very exciting |location,
very exciting neighborhood. The banker woul d,
obvi ously, win, because he didn't have to foreclose
and then the borrower/owner woul d al so wi n, because he
woul dn't be foreclosed upon. So this was a good
opportunity to get into this particul ar nei ghborhood
and try to make this work.

In conducting my due diligence |
di scovered that the then owner, the person who sold
the property to me, had acquired the property out of
bankruptcy and that prior to bankruptcy the property

had been operated as a tenenent house offering sort of
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weekly rentals of 9, as ny counsel described, nostly
one roomunits, which are conpletely i nconpatible with
the current living in that nei ghborhood. And it had
been operated this way goi ng back as | ong as people in
t he nei ghbor hood coul d renenber.

And as | got to know a bit nore about the
property in talking with people in the nei ghborhood,
apparently, the property, and | actually wtnessed
this nyself, drug use in front of the property, public
drunkenness in front of the property, as well as
vi ol ence. So it was a property that people in the
nei ghbor hood sort of saw as a probl emproperty, wanted
to see sonething happen with it.

Clearly froml ooking at the prior owners,
one who had gone into bankruptcy, the other who had
been -- was about to be foreclosed upon, it had been
a problem property froman econom c perspective. So
it was kind of an interesting turn around opportunity,
but cl early sonething uni qgue was goi ng to be -- needed
to be done with the project.

That said, it's still a very attractive
property. It's |ocated about 300 feet fromthe corner
of 14'" and Kenyon Street. And right there, there is
the Tivoli Theater renovati on, you know, whi ch has t he

new $53,000 -- | mean, 53,000 square foot --
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CHAI RPERSON GRI FFI'S:  Actual Iy, 1" mgoing

to ask you to nove ahead, as we have approved probably
everything in that area, | think the Board is very
famliar with all the projects and all its nuances and
difficulties.

MR. TAYLOR Ckay. Al the projects. |
will skip that.

CHAI RPERSON GRI FFI'S:  Let's stick to your
property.

MR. TAYLOR Ckay. To nove forward on ny
property, in terns of the zoning analysis and trying
t o understand what type of issues m ght arise here, |
arranged for a neeting wth the then Zoning
Adm ni strator, discussed this project wth him
di scussed the facts that we were not increasing the
| ot occupancy, were not increasing the height of the
building and we would be actually decreasing the
density of the property and wanted to see how an
addition mght work as a way to sort of make this
proj ect possible and bring this property back i nto use
in this neighborhood.

The Administrator indicated variance
relief would be required and recommended that | file
an application with this Board and was supportive of

the application indicating that, you know, from his

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

30

review the property, you know, |ooked like it could
nmeet the standards of uni queness, practical difficulty
and no harmto public good. And others will discuss
the neeting of those elenents in nore detail.

So the only way to nove forward with this
proj ect, based on ny anal ysis having consulted wth,
you know, Zoni ng Counsel, the Zoni ng Adm ni strator,
met with, you know, the ANC and neighbors before
filing this application, marketing experts, for this
property really to happen, it really needed to have
sone additi onal square footage to make it possible for
any owner, whether | developed it or had to sell it to
soneone else was the only way it was going to get
done.

In meeting with the neighbors, they were
very supportive of the project. A lot of them I
think, were tired of seeing it as a weekly rental or
as a vacant sort of problemproperty. They were happy
about the decrease in density from9 units. They were
happy t hat no residents woul d be di spl aced. They were
happy to elimnate the transient nature of it. They
were happy that I wasn't changing the facade and t hat
it would be bringing the property back i nto good use.

In addition, prior to filing this

application, I net with the ANC and the Ofice of
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Pl anni ng. The ANC indicated their support for the
proj ect . They reviewed it in their community
devel opnment architectural commttees, provided me with
a resolution that you have and that was unani nously
approved by the ANC Menbers.

Subsequently, | nmet with the Ofice of
Pl anning. The O fice of Planning indicated that they
had adopted a policy of opposing these types of
renovations general ly, but that, you know, | shoul d do
what | felt like | needed to do, | guess. So | went
ahead and proceeded after having gat hered i nformati on
from you know, all of these different advisors and
spent a lot of time thinking about it nyself. Because
| concluded that the only way to nake this project
work was to add square footage to it. It just does
not happen wi t hout the additional square footage. And
| also concluded, based on the conversations | had
wi th various people, that the property did qualify,
the elenents of the test, for a special variance, for
a vari ance.

And thank you for your consideration of
the project and | welcone any questions you m ght
have.

MR. CHRI STOPHER COLLINS: My | just for

clarification purposes, did you -- you submtted the
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resolution from back in My of the Advisory
Nei ghbor hood Conmi ssi on?

MR. TAYLOR  Yes.

MR. CHRI STOPHER CCLLINS: Di d you have any
subsequent di scussions with the ANC?

MR. TAYLOR | did. | spoke with the
secretary. Once | talked to you and realized that
what was expected was a different type of format, |
mean, they indicated that they had sort of provided ne
with a resolution. If I wanted to go through the
whol e process, which took ne three nonths, | nean, |
showed up at one neeting to try to find out if |
wanted to do this, they said well, you' ve got to
submit somet hing and present.

So a nonth later | canme and presented
Then the followi ng nonth they actually heard it and
ruled on it. | nmean, last week, | don't have -- |
don't have three nonths to go through that again, so
this is what | have.

CHAI RPERSON GRI FFI'S: Good. Al well and
good to cone in wthout any opposition, it's nore
i nportant, of course, to cone in wthout the note of
specific things that we shoul d be concerned about. So
clearly, that doesn't happen. But |let nme ask you just

very succinctly, what do you find in your experience,
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as you've indicated 90 percent of your units are in
t hi s nei ghborhood or sonething to that affect, so,
obviously, you're very famliar with that. Wat do
you see as the unique aspect of this property?

MR. TAYLOR: No other properties that |
have cone across in this nei ghborhood are -- one, have
operated as sort of weekly rental Iike tenenent,
tenenent type properties, weekly rentals comng
t hrough t hem

CHAI RPERSON GRI FFI S: kay. You have
never run across one like this in this nei ghborhood?

MR TAYLOR | have not.

CHAI RPERSON GRI FFI'S:  Okay.

MR. TAYLOR Not me personally.

CHAI RPERSON GRI FFI'S:  That's okay.

MR. TAYLOR And the second t hi ng t hat was
unique is that, that | noticed when | |ooked at this
property, it is an apartnent building, but it's inside
a row house.

CHAlI RPERSON GRI FFI' S: Yes.

MR TAYLOR | nean, there are two other
apartnent buil dings in the nei ghborhood, but they are
actual ly apartnent buil di ngs.

CHAlI RPERSON CRI FFI S: And out of that

uni queness, given that this is a 9 unit tenenent
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apartnment building or whatever it is, out of that
uni queness what's the difficulty? Wat's the
practical difficulty in conplying?

MR TAYLOR Well, there are architectural
difficulties that my architect will speak to.

CHAI RPERSON GRI FFI S: But based on the
density of this building, which is the uni que aspect,
it is required you are saying it's somewhat you are
burdened in converting this to your contenporary use
wi t hout having an addition?

MR. TAYLOR Right. 1 nmean, the econom cs
of buying a 9 unit building and then turning it into
a small, you know, 3 unit buil ding.

CHAI RPERSON CRI FFI'S: Isn't a Board Menber
up here going to say you paid too nmuch for the
bui | di ng t hen?

MR. TAYLOR | don't -- | paid the | owest
price that could be paid for it. | just paid the
person's existing debt. |  bought it out of
foreclosure. | nmean, | don't know how anyone --

CHAI RPERSON GRI FFI'S:  But they were going
to foreclosure, which would nean that they probably
pai d too nuch

MR. TAYLOR Well, but --

CHAI RPERSON GRIFFI'S: W 're going to get
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into this.

MR. TAYLOR. The thing is it's a 9 unit
apartnent buil di ng.

CHAI RPERSON GRI FFI'S: Sure.

MR. TAYLOR  An econom c anal ysis expert
will get intothis nore. But it's a 9 unit apartnent
buil ding, so what's the, you know, capitalization
rate, you know, on a 9 unit building? If you | ook at
t he ki nd of incone you get froma 9 unit building, you
can price it at a fair market rate that woul d be nuch
hi gher than what a person would pay for that sane
building were it a row house. Because the econom cs
are very different on a 9 unit apartnment building,
whi ch this was.

CHAI RPERSON GRI FFI'S:  So you're thinking
t hat soneone did a pro forma out in Reston that didn't
realize that this was a row dwelling, but took it as
a 9 unit apartnent buil di ng?

MR TAYLOR Vell, that's what it's
descri bed as.

CHAI RPERSON  CRI FFI S: | ndeed. O her
fol |l ow up questions?

VICECHAIR M LLER. 1'mnot sureif you're
the witness to answer this, but on page 9 of the

prehearing statenment it says that applicant's proposal
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to renovate the building as shown on Exhibit Dis the
only econom cally feasible alternative.

MR, CHRI STOPHER CCLLI NS:  Yes.

VICE CHAIR M LLER: Wl |, can you explain
that, because that's a pretty broad general statenent.
And if we're goingtorely onthat, | think we need to
have an understandi ng of that.

MR, CHRI STOPHER COLLI NS: Ms. Mller, |
t hi nk we have an --

VICE CHAIR M LLER: | know you have a
detail exhibit.

MR. CHRI STOPHER COLLINS: Right.

VICE CHAIR M LLER: 1s sonmeone going to --

MR, CHRI STOPHER COLLINS: Yes, correct.

VICE CHAIR M LLER. Ckay. Then we don't
have the right w tness.

MR, CHRI STOPHER COCLLI NS: W have a
Wi tness who will speak to that for you, Ms. Ml ler

VICE CHAIR M LLER: Ckay. Thank you.

MR. CHRI STOPHER COLLINS: No problem

CHAI RPERSON GRI FFI S: Anyt hing el se at
this time? Anyt hing el se? Just following M.
Collins' opening statenents, | think this is an
interesting application to have before us, because it

does show and reinforces the fact t hat each
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application is taken on its own and is the basis of
how it proceeds. W have had situations in
applications before us that may be simlar, but |
think this is incredibly distinct in its own. But
that may be of nore usefulness to the Board than
anyone else. So let's continue on. Next w tness.

MR, CHRI STOPHER COCLLI NS: M. MGhee,
would you identify yourself and proceed with your
testimony? OCh, I'msorry. Also, M. MGiee is here.
He is an architect with his owm firmand has a | ong
di stingui shed career. He's not retiring, but a |long
di stinguished career and | would offer him as an
expert in architecture.

CHAI RPERSON CGRI FFI' S: Excel l ent. W won't
make this an award cerenony.

MR. CHRI STOPHER COLLINS: Thank you.

CHAI RPERSON GRI FFI'S:  For service that's
been | ong and endured. Any questions? Let's junp to
t he chase here. M. Collins, M. Wlliams wll be
offered as an expert in zoning. |Is that correct?

MR CHRI STOPHER COLLINS: That is correct.

CHAI RPERSON GRI FFI'S: Wiy don't we take
themboth up, at thistinme, if there are any questions
for M. MGiee or M. WIllians? | know we have

established M. WIlianms previous. H's dossier and

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

38

resunme is before us. Are there questions of M.
McGhee? Excellent. If there are, let ne hear any
voi ced oppositions. Not noting any objections nor
woul d | indicate that there were or should be any. Do

you note that you're on the Hi storic Preservation
Revi ew Board, M. MGhee, in this?

MR MGIEE Wll, it'slistedinfront of
me, so | guess it nust be true.

CHAI RPERSON &Rl FFI S: The resune. I
didn't see it. | mssed it here, but often why
woul dn't we want to nake note of that? Oh, there it
is. GOCkay. The |ast page. Excellent. Absolutely is
a very inportant contributing nmenber to that board.
If there is no opposition to M. MGiee or M.
Wllians, |I'll take any opposition, voi ced opposition,
guestions of M. Lindsley WIlians? Not noting any
from the Board, let's nove ahead and establish the
other two expert wtnesses in this case and |ook
forward to hearing. The next one?

MR, CHRI STOPHER COCLLI NS: Excuse ne for
interrupting, M. Chair.

CHAlI RPERSON GRI FFI' S: Yes.

MR, CHRI STOPHER COLLI NS: We're also
intending to offer M. Weller as an expert in real

estate econonmi cs anal ysi s.
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CHAI RPERSON CGRI FFI'S:  Ckay.

MR. CHRI STOPHER COLLI NS: And you have his
resume as wel .

CHAI RPERSON CRIFFIS: | sure did at one
point. Yes. M. Weller is a practicing broker, real
estate broker?

MR WYELLER  Agent.

CHAI RPERSON GRI FFI'S:  Agent .

MR. WYELLER: Licensed agent.

CHAI RPERSON GRI FFI'S:  Okay. Wiich is you
have conducted, as you are sayi ng here, a good anount
of real estate investnent analysis.

MR, WYELLER:  Yes.

CHAI RPERSON &Rl FFI S: Ckay. Any
guestions, any followup questions of M. Weller?
May | ask you a quick question again. |If you could
come up here at the m ke and introduce yourself, so
you can do that last question. |Is this a, one m ght
say, service that you provide all clients if they cane
to you and was |ooking at a piece of property, you
woul d actually do an economi ¢ anal ysis or actually pro
forma of different options or econonic feasibility of
what was bei ng proposed?

MR. WELLER Vell, nmy nane is Hans

Wel ler, and yes, but to varying degrees. | don't
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necessarily do a full pro forma for all ny clients.
Sonetinmes it's just an initial consultation talking
about, you know, risks, pros, risks and possible
upsi des for various properties. And with hone buyers,
actually, we talk about external factors that can
af fect values of their properties as they go forward.
It's honestly one of the ways that | try to
differentiate nmy services fromnost of the agents out
t here.

CHAI RPERSON GRI FFI'S:  Okay. And did you
ever list this property?

MR. WYELLER No, | did not.

CHAI RPERSON GRI FFI'S:  Okay.

MR WYELLER: But | will be the listing
agent, you know.

CHAI RPERSON GRIFFIS: On the unit?

MR WYELLER: On the units.

CHAI RPERSON GRI FFI'S: | understand that.
kay. And you woul d gi ve, of course, |ooking, I would
assunme you would give conps of other sales and for
sal es of buildings and an analysis. |Is that correct?

MR WYELLER |'ve been -- | have --

CHAI RPERSON GRI FFI'S: | knowit's in here.

MR. WYELLER: Yes, there are conps.

CHAlI RPERSON @RI FFI S: Yes, we have it.
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It's in here.

MR. WYELLER: There are conps for other
two bedroons.

CHAI RPERSON GRI FFI'S:  But just in terns of
t he basic services that you m ght give.

MR. WYELLER: Ch, absolutely.

CHAI RPERSON GRI FFI'S:  Sure. Sure.

MR. WYELLER:  Absol utely.

CHAI RPERSON GRI FFI'S: Do you do a | ot of
business in the District?

MR. WYELLER: | do. About half of ny
business is in the District.

CHAI RPERSON GRI FFI'S: Howfam | i ar are you
wi th the zoni ng?

MR. WELLER: Yes, I'm you know, somewhat
famliar. This is nmy first zoning appeal experience,
but --

CHAI RPERSON GRI FFI S: s it exciting so
far?

MR, WYELLER:  Not vyet.

CHAI RPERSON GRI FFI'S:  You can | eave your
comments in the box on the way out. GCkay. Very well
t hen. Any ot her questions then of M. Weller, at
this time? M. Weller is established as an expert

in, let me just get clarification of expert in?
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MR, CHRI STOPHER COLLI NS: Real estate

econon ¢ anal ysi s.

CHAI RPERSON GRI FFI'S:  Real estate econom c
analysis. Interesting. Gkay. Any difficulty? Any
obj ections? Not noting any objections, then we have
established four expert witnesses then in this case,
M. Collins?

MR, CHRI STOPHER CCLLI NS: Yes, that's
correct.

CHAI RPERSON GRI FFI'S: |f I' mnot m st aken.
Excellent. Let's proceed.

MR. McGHEE: Good norning, M. Chairnman
and Board Menbers. My nanme is Ronnie MChee, as
previ ously noted. I'"'m an architect, licensed
architect practicing in Washington, D.C since 1983.
My specialty is existing buildingrenovation, historic
preservation and ot her issues that you m ght see by ny
resume. | also teach at Howard University. | teach
architecture. I'm a nenber of the Hstoric
Preservati on Revi ew Board, four years, also a nenber
of the National Trust Hi storic Preservation Advisory
Boar d.

Just an adjunct to what M. Weller and
M. Taylor said about the building, we basically

anal yzed this building prior to his purchase of it to
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-- because of the sort of speculative nature of it.
The building was in disrepair. The issue of zoning
was on the table as to whether this building could be
renovated, could an addition be nade, was it viable.
So we'll speak to that in a mnute.

But the i dea of we anal yzed this buil ding
prior to his purchase to try to find out and that's
kind of why M. Weller came in to analyze the
econom c viability of this project. So, in fact, ny
original testinony. A year ago, | was asked to
anal yze this building. 1 walked through the buil ding
to determne efficacy of renovating it into --
renovating the 9 unit building into a condom ni umuse.
| wal ked the units. The building is |located on 1360
Kenyon Street as indicated.

It's a four story building with a cellar.
| stood outside the building and | could see well, it
| ooks like it's over the height requirenents for R-4.
It occupies a little nore ot than a typical R4
building. So I informed himthat it potentially, at
t hat point, needed sone zoning relief to do anything
of any structural nature on the buil ding.

W wal ked in the building and the units
are very, very small. As you mght note, they are --

one of the units is 217 square feet. The largest unit
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is 530 square feet and varying sizes in between.
Several of them don't have adequate light and air.
One of the smaller units didn't have any w ndows at
al | . So it has a shared fire escape that is not
operating. The building next door -- the buildings
forma U shape building. The building next door with
it to forma very narrow areaway.

The fire escape cones down on the fence in
between the two buildings. So it really has one neans
of egress inside that is not a co-conpliant stair.
The corridors that are inside the buildings are |ess
than 3 feet wide. So the building had a | ot of issues
when you wal ked in the building. So the idea of
renovating it, it's 16 foot 8 inches wide to the
property line, which | eaves ne about 15 feet or so on
the inside, 15 4" to do a residential unit. And at
the rear it's 13 feet wide, which |eaves ne about
11'8" to 12 feet to do a residential unit.

So it has some difficulties in terns of or
challenges in ternms of architecture to create a vi able
unit size of this building. After we |ooked at the
building and we saw the issues, M. Weller, M
Taylor and I went to visit several buildings around
the area, recently renovated buildings, to see what

our marketplace was. What we're up against. 1Is this
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building viable in relationship to those other
bui | di ngs?

Most of the wunits we found were two
bedroomunits as you m ght -- as you realized probably
i n your thousands of buildings you have gone over in
the last fewyears. And they average between 900 and
1,200 square feet for a condom nium use. So when we
| ooked at what we could do in this building, the nost
we could cone up with, and this gets to sort of the
difficulty, the basenent and the first floor can be
two bedroom units.

The second, third and fourth fl oor are cut
back, as you m ght inagine, typical row houses. And
you coul d probably get a snmall one bedroom on one of
the floors. The others would be efficiencies or one
bedroons. So when we | ooked at the market pl ace, these
units, as renovated in place, would not match up with
t he mar ket pl ace, which, as one of your Board Menbers,
Ms. MIler, nmentioned, why can't you do that? Well
the problemis the cost of renovating the building is
t he issue.

This building needed new utilities. | t
needed structural work. It needed new stairs. It
needs al | new mechani cal pl unbing, el ectrical systens,

life-safety systens. It basically had to be renovated
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fromtop to bottom W could keep the floor decks is
really the only thing we could keep.

l'"m on the H storic Preservation Review
Board, so | |ooked at the building as a beautiful
bui | di ng and opportunity to bring it back. W didn't
want to change the front facade. | think the
nei ghbors have -- if you |l ook at some of the listserv
comments, they want the front facade to stay t he sane.
We endeavored to do that. |In analyzing the building,
we saw keeping the height the sane, keeping the
footprint the same, all those were i ssues we wanted to
stay within to reduce our profile for any zoning
vari ance that we m ght have to apply for.

Doi ng subsequent anal ysis, we came up with
a way to reduce one of the el enents of nonconfornmance
by putting a roof over the courtyard area, which is
i ncluded in our square footage. So now we're not in
variance in that particular area. W're not
requesting a variance in that particul ar area.

So as we went through the process, we
triedto reduce our profile in ternms of nonconformty.
Qobviously, the height couldn't be reduced as M.
Collins has nentioned and the footprint couldn't be
reduced without practical difficulty. So the idea is

now how do | nmake a buil ding that the owner can viably
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finance and renovate? So we created units that
mat ched t he market pl ace at the m d-point |evel.

We have about, | think we have an average
of 1,200 square feet gross floor area. Because of the
t hi ckness of the walls and the strange configurations
inside, we end up with about 1,000 square feet of
useful space per unit, whichreally nakes it the | ower
end of the market for this -- not the | owest, not the
m ddle lower part of the nmarket to try to reach the
squar e footage necessary.

So that's what we sort of achieved in the
end design. | think that the other difficulties that
this building presents is getting units that have the
light and air with the | ong narrowness in the back and
getting units that have the anmenities that people
desire that make this building viable for M. Tayl or.
| think we have done that. | can show you that in the
plan. [If I may, | can show you one difference i n what
|"m presenting in the boards than what you have in
your packet.

You have a photosheet, which | don't think
was delivered in the original packet. And you have a
pl an sheet which indicates a stair, which we have
reconfi gured subsequent to subm ssion, to reduce the

square footage of the stair fromthe first floor to
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grade and also it no |longer blocks the light and air
of the rear unit.

MR. CHRI STOPHER COLLINS: And that sheet
i S nunber?

MR MGHEE: This is sheet -- it's black
and white in your handout today.

CHAI RPERSON GRI FFI'S: A- 3.

MR Mec GHEE: It's A-3. It's an
alternative to A-3 and | have boards to show that if
you wi sh to see.

CHAI RPERSON GRI FFI'S: Wl |, then the i ssue
with the stairs, it's just to reconfigure this only
fromthe first floor down. |s that correct?

MR. M GHEE: Yes, it's just the first
fl oor access to grade.

CHAI RPERSON GRIFFI'S: Soit's actually not
really before us in terns of any zoni ng i ssues, except
for that which --

MR MGHEE: No, it's not.

CHAI RPERSON GRI FFI'S:  Ckay.

MR MGHEE: No, it's not. It's just a
reconfiguration. W wanted to nake sure you're aware
t hat --

CHAI RPERSON GRI FFI'S: Sure.

MR McGHEE: -- that we have changed it
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fromthe original subm ssion

CHAI RPERSON GRI FFI'S:  Sure. Excellent.

MR MGHEE: If you will notice, and the
sanme difficulty in HPRB hearings getting -- talking to
what's on the boards.

CHAI RPERSON GRI FFI'S:  Yes, i ndeed.

MR. McGHEE: But | brought ny trusty dusty
| aser pointer here. In your packet it nmay not appear
exactly what is being added to the building. Thi s
green area is a little nore illustrative of what is
happening to the building. That is the only relief
that we're asking right here. 1In your packet thereis
sone different coloration basically due to different
texture and finishing.

CHAI RPERSON GRI FFI'S:  Right.

MR. McGHEE: But that's the addition part.

CHAI RPERSON GRIFFI'S: | don't think there

is any problem in ternms of reading what was being

pr oposed.

MR. McGHEE: Ckay.

CHAI RPERSON GRI FFI S: Unl ess the Board
Menbers have any questions on that, | think it was

wel | -done in ternms of representation.
MR. M GHEE: Thank vyou. 10, 000 pound

board. Additional information as we wal k through the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

50

building. This is the addition that is on the second
fl oor, about a 20 foot addition there, and this is the
addition on the third floor and finally --

CHAI RPERSON @RI FFI S: Let ne ask you as
you're going through this, because |I thought it was
wel |l -done in terns of the existing and then the
proposed, but what is not shown in the existing is
what was laid out. M. Collins made an additiona
coment . M. MGChee, in your walking through the
existing building, were there cooking facilities?
Were there kitchens in all the nine units?

MR. McGHEE: They were in seven or eight
of the units. One unit did not have full cooking. |
mean, soneone had set up a cooktop

CHAI RPERSON GRI FFI'S: R ght.

MR. MGHEE: But it was not a full

ki t chen.

CHAI RPERSON GRI FFI'S:  Okay.

MR MGHEE: | think the unit in the
basenment, | think, had just sort of a rear exit and

access points.

CHAI RPERSON CRI FFI' S: Ckay. And what
you' re showi ng us in wal king through these plans, if
| 1 ook at the existing building onyour A-11, whichis

the gray portion --
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MR, M GHEE: Yes.

CHAI RPERSON GRI FFI'S:  -- not taking in the

green, one could say that you have a basenment and

cellar |evel

right? One,

shown.

grade, this

first floor
there woul d

floor. You

third fl oor.

(202) 234-4433

al so, which isn't showing on that one,
two, three, four.
MR MGHEE: Yes, this is --
CHAI RPERSON GRIFFI'S: Ch, it actually is.
MR. McGHEE: This is here, yes.
CHAlI RPERSON GRI FFI' S: Yes.
MR, McGHEE: Yes.

CHAI RPERSON GRI FFI'S: Al five levels are

MR MGHEE: [|'m not show ng grade, but
is the first floor right here.

CHAI RPERSON GRI FFI'S:  Perfect.

MR. MGHEE: And the grade is right here.
CHAI RPERSON GRI FFI S: Perfect. So the
was to split and have dupl exes, so that
be a basenment cellar level on the first
have 2 units there.

MR, McGHEE: Yes.

CHAlI RPERSON GRI FFI'S:  Anot her unit on the

MR, M GHEE: Yes.

CHAI RPERSON GRI FFI'S: And a fourth unit on
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the fourth floor, which would have another step-out
space at the top

MR. McGHEE: Right.

CHAI RPERSON @RI FFI S: So you would get
four units. You're saying that that actually isn't
mar ket abl e in the volunme of the building itself based
on the --

MR. McGHEE: Well --

CHAI RPERSON GRI FFI S: -- purchase price
and the construction cost, so that you have to add one
unit and square footage to each of the units of the
bui | di ng.

MR. MGHEE: Yes, | think I can bring the
existing plans up. But if you |ook at the existing
plans, to get a corridor inthe building it basically
t akes up a good portion. So you have a 16 -- you have
a 15, 10 interior space. You take the corridor and
the stair out, you' re down to 8, 9 feet at roomwi dth.
And then you have the upper floor |evel here.

VWhat we' re showi ng here i s the roof sl ope.
We changed the roof slope slightly and we're sl oping
the roof to the side because the roof slope, as you'l
notice, goes all the way back. Back in the back was
|l ess than 6 feet tall on the top floor.

CHAI RPERSON CGRI FFI'S:  Ckay.
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MR. MGHEE: So technically, you know, you
couldn't stand up in the back unit, so that was the
unit that they were calling the ninth unit.

CHAI RPERSON GRI FFI'S: | see.

MR MGHEE: So what we have done is
actually this original slope in the back, if the roof
slopes to the side in the current configuration, we
have just m mcked that with the additions here now.

CHAI RPERSON GRI FFI'S: | see. You're not
adding a second neans of egress though. I's that
correct?

MR McGHEE: We're goingtorevitalize the
fire escape and put it back into service.

CHAI RPERSON GRI FFI'S:  Fi ne.

MR MGHEE: And this building actually
can suffice with one neans of egress with sprinkling
and sonme other issues, sone things we're doing, but
we're leaving that in place and putting it back in
service as a second nmeans of egress.

CHAI RPERSON GRI FFI'S:  Interesting. Okay.
Al right. Questions, Ms. Mller?

VICE CHAIR M LLER. D d you do an anal ysi s
or a plan for renovating the building in confornmance
with the lot area per famly requirenent that Ofice

of Pl anni ng addresses, which would Iimt the renovated
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building to 2 units as opposed to five?

MR McGHEE: No, we did not. W did not
| ook at that. Wth the use that was possible we
| ooked at, you know, what was possible within the --
we did a plan for what is possible within the current
configurationto seeif it was econom cally viabl e and
it was not. W actually did the square footage
calculation and did a layout and we evolved to this
plan as a result of that.

VICE CHAIR M LLER What do you nean
wi thin the use that was possible?

MR McGHEE: Well, in other words, w thout
a variance, w thout a variance.

UNI DENTI FI ED SPEAKER: A matter-of-right.

MR MGHEE: A matter-of-right use. W
didthat initially but we did not do the -- the Ofice
of Pl anni ng was not consulted in the original purchase
of this building inregarding to what their goals were
for it. obviously, going back to R4, you're talking
about a flat basically.

CHAI RPERSON GRIFFI'S: | think that's her
direct questionis did you look at the flat which is--
MR McGHEE: No, we did not.

CHAI RPERSON GRI FFI' S: R ght.

MR MGHEE: W didnot. It wouldn't have
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been viable to do anything with the building at that
poi nt then. That was determ ned early on.

CHAI RPERSON @RI FFI S: | think she just
needs you to tell her why.

MR MGHEE: Well, | nean, the cost, the
cost of the building and the renovation cost to go
back to 2 units would not nake it econom cally viable
to renovate that size of a building.

CHAI RPERSON GRI FFI'S:  So you pay a mllion
for the building, which is $500,000 a unit and you
have to renovate it at what? Let's say it's another
300 P.

MR. McGHEE: $140.

CHAI RPERSON GRI FFI S: You have to sel
t hemfor $900, 000 a pi ece and you're saying in your --
whi ch your economics person will tell us is not a
viabl e market in the area.

MR. McGHEE: Right. You end up with 2,000
pl us square feet per unit of gross square footage,
see, because 4,700 is the gross square footage, you
know, with 2,350 or 2,450, 2,400 square feet per unit
as a flat, which was not economcally viable in terns
of the marketplace in that region. | mean, obviously,
soneone mght want a two story or a two and a half

story flat that way, but that was not even viable for
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our proposal.

CHAI RPERSON GRI FFI'S:  Ckay.

MR. McGHEE: Do you have anot her question?

CHAI RPERSON GRI FFI'S: R ght.

VICE CHAIR M LLER. No, | m ssed your | ast
few It kind of --

MR. McGHEE: Oh.

VICE CHAIR M LLER So I would like to
know what you sai d.

MR. McGHEE: Well, when you' re | ooking at
-- ma'am in doing these anal yses for these buil di ngs
that M. Weller cantalk to nore pointedly, it's what
you can sell to the marketplace and right now, | can
gi ve you an exanple. A 1,500 square foot two bedroom
unit is not viable in the marketpl ace.

It just becones -- the square foot cost
beconmes too expensive with all the cost of buying the
real estate, renovating it and putting it on the
mar ket for the average person. So the idea of
creating reasonabl e size units with a reasonabl e price
tag is what nakes this project viable.

So when you | ook at it as a flat, you | ook
at it as a 2,400 square foot house, basically, two
houses. The market for that is not there. So, you

know, | imagine maybe in 10 vyears and this
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nei ghbor hood conpl etely i s ri pe maybe t hat mar ket pl ace
is there and peopl e are renovating their houses in the
nei ghbor hood.

CHAI RPERSON GRI FFI'S: R ght.

MR. McGHEE: But to take a 9 unit buil ding
and its pro forma and bring it down to a 2 unit was
not viable in the analysis that we | ooked at.

VICE CHAIR M LLER: Thank you.

CHAI RPERSON GRI FFI'S:  Okay.

MR. McGHEE: Right.

CHAI RPERSON GRI FFI'S:  Any ot her questi ons,
foll owup questions? Anything else? You want to --

MR. McGHEE: | have one cl osi ng st atenent.

CHAI RPERSON GRI FFI'S:  Good.

MR. M GHEE: To conclude, the building
configuration as proposed stays withinthe spirit, but
not the technical or other regulations. W realize
that. The unit sizes are adequate but not generous
and are consistent with md point of the market in
si ze and configuration.

Qur proposed units are a high quality
product for their market position in cost and the
current configuration provides, we believe, the nost
cost-effective, life safety conpliant units for the

| ocation and the existing conditions.
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The building efficiency factor nowis 84
per cent . The previous one was in the 70s, 71, 72
percent, so that's one of the goals we had from M.
Tayl or. And as | have said, the design has been
nodified to put in a court to elimnate the court
probl emand the stair problem which we thought m ght
be an issue for this Board.

Finally, | don't know if you need to see

the other boards in ternms of existings or anything

like that. | have those here if you need them
O herwise, | conclude ny statenent. Thank you very
nmuch.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nuch. | think we don't need it unless we
have specific questions fromthe Board --

COWM SSI ONER HOOD: M. Chair?

CHAI RPERSON GRI FFI'S:  Yes, M. Hood?

COWM SSI ONER HOOD: | just wanted to ask
M. MGhee about the new french bal cony and |I'mj ust
| ooking at it. Let me ask you. Is there any wal kout
space or is that just nore of a prop?

MR McGHEE: It's really just an opening,
anot her opening in the back for the tenants. So you
basically have arailing that runs right past the back

wal |l and you open inwards, so there is no wal kout
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space.

COWMM SSI ONER HOOD: COkay. So there is no
addi ti onal space?

MR. McGHEE: W do have wal kout space in
the basement. You walk out to the areaway and the
first floor, the stair down. That is the revised
bubbl e you have there on your draw ng.

COWM SSI ONER HOCD:  Ckay.

MR. McGHEE: Ckay?

COWM SSI ONER HOOD:  Al'l right.

MR MGHEE: No decks in the rear or
anything like that.

COWM SSI ONER HOCD:  Ckay.

MR MGHEE: Al right?

COWMM SSI ONER HOOD: Al l right. Thanks.

CHAI RPERSON GRI FFI' S:  Excel | ent. Anyt hi ng
el se? Excellent. | think, obviously, the graphic
representation is very clear and that is submtted,
and | think it's very well-done in terns of an
architectural adaptation of the existing structure.
O course, we delve into nore of the dry | egal issues.
Let's nove on with those. M. Collins, next w tness?

MR, CHRI STOPHER COLLI NS: M. Weller,
woul d you, please, identify yourself and then proceed

wi th your testinony.
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MR. WYELLER: Hel | o. My nanme is Hans

Weller. | ama real estate investor and advi sor and
al so a licensed real estate agent of Long and Foster.
| amhere today to provide an econom ¢ anal ysis of the
proposed project. First, |I thought I would make a few
comments about the Colunbia Heights market and the
proposed project itself.

As you know, Col unmbi a Hei ghts i s very much
becom ng a destination site and when | first got into
t he sal es business four of five years ago and worked
wi t h hone buyers, first tinme honme buyers, they rarely,
if ever, asked for ne to show them properties in
Col unmbi a Heights. Now, it's on the short list. It's
right up there with Dupont GCircle, Adans Morgan, Logan
Circle, etcetera.

| amal so seei ng nore and nore buyers that
are looking to nake a long-term commtnent to the
ar ea. You know, consequently, there has been very
strong demand for two bedroom condom niuns in the
area. \What is interesting though is at these price
poi nts, buyers just don't want to stay in the area
| onger. They are staying in the units |onger.

This is also supported by the fact, as
Ronni e said, M. MGhee said, that the average for one

and two bedroom condom ni unms in Col unbia Heights for
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2005 year to date is over 900 square feet, which
happens to be right in line with the unit sizes as
proposed by M. Taylor in this project.

That being said, and | think M. MGhee
spoke to this very well, to be successful these spaces
still have to be well-designed and confortable |iving
spaces. They can't be cranped. They have to have
good light and airflow and flow in general

The last revealing statistic that is
interesting that is also pertinent to this discussion
is there is virtually no market for efficiencies in
t he Col unbi a Hei ghts area and year to date, 2005, over
100 one and two bedroom condom ni unms have been sol d.
Only four efficiencies have been sold. Those four
efficiencies also take much, much |onger to sell
They sit on average on the market four to five tines
as long as the one and two bedroons.

To give you a little bit of background, |
have been working with Robert, M. Taylor, on another
project in Colunbia Heights. He asked ne to take a
| ook at the Kenyon project probably nine nonths ago or
so, give or take. W tal ked about different scenarios
and configurations. Wat was clear fromthe begi nning
is that the current configuration was not appropriate

for the current nmarket. As M. MGhee said, sone of
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these units are absolutely tiny. Sone of themdidn't
have wi ndows. It was just, you know, just not -- a
non-starter.

We quickly focused in on two scenari os.
One is stayingwithinthe existing limts, confines of
the walls, and seei ng what we could do and M. MGChee
sort of described how we could configure the space.
But it's basically, you know, two bedroom on the
ground level, a tw bedroomon the first floor, nost
likely a one bedroomon the second fl oor and then the
third and fourth floors you could either do a one
bedroomw th an efficiency or, nore likely, what you
woul d probably do is conbine the top two floors and
make another two bedroomunit out of it.

And then the other option was to add a
small addition on the back wi th your blessing, of
course. What sort of came out in sort of three way
conversations with M. MGhee is a 1,200 square foot
addi ti on, which is approxi mately, you know, 400 square
foot per floor on average, although it varies by
floor. And what that would enable us to do is to
create five units, two bedroons each, under 1,000
square foot each, which is right in line with where
the current market is.

It al so nade for nore efficient use of the
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core space, which is also critical as we get into the
nunbers. Qut of the gate before we even | ooked at the
nunbers, we had three concerns. Wthout the addition,
we knew that we could only build four units. W knew
that the second floor unit would nost |ikely be a one
bedroom unit which, A would not command the sane
price in the market for obvious reasons, and it was a
little bit smaller and cranped and, therefore, not as
desirable as the two bedroomunit. So the ultimte
buyer woul d suffer as well.

To determine if our concerns were well-
founded, we created a nodel. | created a nodel
conparing the two options, staying withinthe existing
confines of the walls or doing a small addition. And
we | ooked at that, those two scenarios, under three
mar ket conditions. W did a pessimstic, arealistic
and an optimstic scenario which you should have in
front of you.

The only variable that changes in the
three versions is the sales price per square foot. W
did this nodel several weeks ago and | think the first
iteration was probably a little bit |onger than that.
Everyone i s readi ng the newspapers today. The narket
is deteriorating as we speak, you know, the front page

of the Wall Street Journal today, the Washi ngton Post
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Friday article. So | think our baseline realistic
nodel is starting to shift back left towards the
pessim stic scenario.

But when you |ook at the nodel what
beconmes clear, a few things junp out at us. One,
renovating the building within the existing confines
of the space under all three scenarios is a nobney
| osing proposition, quite significantly. The fixed
costs of the project are just sinply too high to make
it economcally feasible.

| calculated it. Over 60 percent of the
budget is fixed cost before you even get out of the
gate. Even with the addition of the small addition in
the back and the fifth unit, the project is still
very, very tight economcally. We're not talking
about big, fat margins and all that.

The first take-away fromthat is the units
have to be -- the space, the way we configure the
space has to be as efficient as possible. That's why
M. MGChee's conment that the core factor was reduced
from 71 percent to 84 percent or thereabouts is
significant. That has a very real inpact on the
feasibility of this project.

You know, it's also clear that the

addi ti onal square footage covers -- i s needed to cover
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the cost of the renovation and, hopefully, provide a
nodest return on the investnment for the risk assuned.
Anot her way of saying that is the fifth unit, the
portion, the fifth unit is not about the profits so
much as the fifth unit is actually necessary to cover
the costs of the building costs.

I f you |l ook at the pessim stic scenario,
for exanple, with the addition you' re only generating,
approxi mately, $64,000 of profit. That nmeans that 85
percent of the proceeds fromthe fifth unit are still
covering your underlying cost of the project. Evenin
t he best case scenario, which is | ooking nore and nore
like, you know, wunrealistic, 40 percent of the
proceeds of the fifth unit would still go to covering
your base cost.

So quite sinply put, you know, where we
are now, the proposed addition and inclusion of the
fifth unit is absolutely critical to make this a
vi abl e econom ¢ project.

CHAI RPERSON GRI FFI'S:  Questions?

VICE CHAIR M LLER: Just to follow up on
my previous question. You didn't do an analysis, |
assume now, based on matter-of-right use because your
| osses woul d have been even greater than renovating it

wi t hout seeking a variance. |s that correct?
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MR, WYELLER: Yes. | nean, it's -- we are

al ready -- you know, in looking at this property and
figuring out what we could do to renovate it, and a 2
unit property is not going to command nearly enough
revenue to justify any renovati ons.

The place is really, in a non-technica
term a ness. You know, it really has been. It | ooks
like it has been abandoned for years and it's an
eyesore and it's a substantial rehabilitation that is
required and just you wouldn't sell it. There is
nowhere you woul d cone close to selling the units for
enough to justify that.

VICE CHAIR M LLER: Thank you.

CHAI RPERSON CGRI FFI' S:  Anyt hi ng el se? That
seens to be inportant information. M. Taylor, was
this done in due diligence prior to closing on the
property?

MR WYELLER  Yes, it was.

CHAI RPERSON GRI FFI'S:  So you had deci ded
t hat you woul d go ahead and cl ose because you t hought
there was a great possibility of being able to do an
addition on it?

MR WYELLER: | felt positive about it.
| thought there was a strong possibility. |  had

consulted with the Zoning Admi nistrator at that point
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on econom ¢ anal ysi s.

CHAI RPERSON GRI FFI'S:  Sure. Excel | ent.
kay. M. Collins, anything el se?

MR CHRI STOPHER COCLLI NS: Yes, just a
coupl e of questions for M. Weller.

M. Weller, there was a question raised
earlier about the purchase price of the property, the
mllion five, the mllion and --

MR, WYELLER: 50, 000.

MR, CHRI STOPHER COLLINS: 50, 1,050. Do
you have any conment on that?

MR. WYELLER: | think M. Taylor's conment
is right on the noney. They were buying, you know,
buying -- he bought the property for the cost of the
exi sting debt and that is really the fl oor of what you
coul d hope to achieve.

Thi s bui |l di ng, you know, the prospects for
getting the additi onal space were encouragi ng and, at
the tinme, you know, based on, you know, that sort of
cal cul ated ri sk and we had -- you know, he had al r eady
had early i ndications of support fromthe community in
initial discussions. W felt confident or hopefully
confident that this was going to be doable and, if we
do get the additional space, it is a very doable

proj ect .
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MR. CHRI STOPHER COLLI NS: A nmore direct

guestion. Did he overpay for the property?

MR WYELLER: No. | think at that tine a
unit that close to what is going on in the core of
Col unmbi a Heights, that was the going rate for this
property or even for a shell.

MR. CHRI STOPHER CCOLLINS: AlI'l right. Your
nodel s, your econom ¢ nodel that you have, there were
some conparable sales attached to that. These
conparable sales that you have attached, they are
wi thin the range, generally within the range of the --
your three nbdels, the pessimstic at $500 a square
foot and the optimstic at $550 a square foot?

MR WYELLER: Yes. These are sales in
2005 year to date for two bedroomcondos very close to
the subject property and, yes, they are right in
there. Sone of themhave sold in the high 4s. Aot
of themsold in the 5s. One or two have sold in the
hi gh 500s on a per square foot basis.

But, you know, quite honestly, those are
the sane prices that people are paying for condos in
t he ot her nei ghborhoods we nentioned, Logan Circle,
Dupont Circle, Adans Morgan, and everyone is feeling
pressure on these price points. So, you know, we're

expecting these price points to be pushed back a bit.
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MR. CHRI STOPHER COLLI NS: The constructi on

cost per square foot, you have plugged in $140. |Is
that a conservative or is that an aggressive nunber?

MR, WYELLER. M. Taylor and | | ooked at
our -- | ooked at the cost and t hought that $140 was an
aggressive assunption in the sense that, you know,
it's very possible that our -- your building costs
coul d be higher than that. And of course, if the per
square foot building costs creep up, that just nakes
t he econom ¢ argunent that nuch nore viable. Wthout
the additional space, you're just losing that nuch
nore noney.

MR. CHRI STOPHER COLLINS: And gi ven what
M. MChee said about what is needed in the buil ding,
do you have an opinion on whether $140 a square foot
would result in a luxury unit or something out of the
norm of what is necessary or is it market rate?

MR. WYELLER  These are not going to be
super |uxurious, expansive units by any stretch.
These are nice units. | would say upper grade. You
know, the finishes we tal ked about are in line with
what the market is doing. It's hardwood in the nmain
areas, probably carpeting in the bedroons, wood
cabinets in the kitchens, probably a stainless steel

basel i ne package and sone style stone countertops is
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sort of the grade.

We're not tal king extravagant, you know,
Italian marble kitchens or baths or anything I|ike
that. It's just this is what the market is. This is
what the clients |ooking to buy these places are
asking for.

CHAI RPERSON @RI FFI S: Good. Anyt hi ng
el se?

VI CE CHAIR M LLER:  So what ki nd of client
are these units being built for?

MR, WYELLER. |'mworking with, you know,
the -- probably what you woul d expect to hear is a l ot
of professionals, young professionals trying to buy
their first hone. Wat is interesting though is | am
starting to see a shift in the nmarket and peopl e that,
because the prices have crept up in the last couple
years, you're finding people that are actual ly | ooki ng
as their second hone to buy into these nei ghborhoods
and rmake | onger term conm tnents.

Just yesterday | was show ng property
around Col unbia Heights for a newy married couple.
They both own their places and they are | ooki ng to buy
a condo together to make a |onger termcommtnent to
the area. | had an open house this past -- we had two

open houses this past weekend. | had a nunber of
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clients, custoners, conme in looking with children,
| ooking at two bedroom condos because, you know,
that's how the market is shifting today.

CHAI RPERSON Rl FFI S: Good. Ckay.
Anything el se, M. Collins?

MR, CHRI STOPHER CCLLI NS:  No.

CHAI RPERSON GRI FFI'S:  Very wel | . Let's
nmove qui ckly ahead then to Ofice of Planning. M.
Lawson is with us to present the report.

MR,  LAWSON: Good norning, M. Chair,
t hank you, and Menbers of the Board. M nane is Joel
Lawson. | amwith the D.C. Ofice of Planning.

As noted by the applicant, the owner of
this building on Kenyon Street in Colunbia Heights
Wi shes to construct an extensive addition as part of
a renovation of the existing structure. The additions
woul d increase the size of the building from about
4,722 square feet to 5,966 square feet.

The square is in asplit zone, C 3-A al ong
14'" Street and R-4 for the reminder of the square.
The subject site is developed with a three story plus
basenment row house, which is being used as a 9 unit
apartnent building. The site is zoned R-4.

Al t hough t he Zoni ng Regul ati ons

acknowl edge that the R4 District includes existing
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conversions of row dwellings into snmall apartnent
bui | di ngs, the zone specifically states that the R4
District shall not be an apartment house district
since the conversion of existing structures shall be
controlled by a mnimum |ot area per famly
requirenent. As this lot is 2,471 square feet in
area, the R4 Zone would permt 2 units rather than
the 5 units proposed, although regulations permt the
retention of the existing apartnent use.

The applicant had originally requested
relief fromopen court width and to permt additions
to a nonconform ng structure. The applicant has since
anended the proposal to elimnate the court wdth
vari ance by proposing to roof over the existing
courtyard area. OP would actually have had no
concerns with that specific aspect of the relief and
woul d recommend that the courtyard renmain open to the
sky to allow light and air.

On the other hand, it is the opinion of
the Ofice of Planning sonmewhat for the record that
the upper story additions extend and, therefore,
increase the existing nonconformties related to
hei ght and nunber of stories and variances to these
regul ations may also be required. However, the

appl i cant has not requested these and OP analysis is
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based on the single variance requested by the
appl i cant.

Section 2001.3 of the Zoning Regul ations
prohibits additions to an existing structure if it is
al ready nonconformng to |lot occupancy, if the
addition is for a nonconform ng use or if the addition
ei ther increases an existing nonconform ng aspect of
the structure or creates a new nonconformty.

In this case, the existing structure does
not conform to Ilot occupancy as 40 percent 1is
permtted and the | ot occupancy is 58 percent, and the
addi ti on extends existing nonconformties related to
hei ght and nunber of stories. Al t hough the
regulations allow the continued use of existing
nonconform ng structures, they are i ntended to prevent
al ready too | arge structures frombecom ng even | arger
and nore out of scale with the intent of the R4
District.

This application does not neet the test
required for the approval of this variance. The
property itself is not exceptional and the applicant
has not denonstrated any exceptional conditions with
regard to the building. Rat her, the exceptional
condition does not rest with the property or with the

building, but with the applicant's preference to
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construct the nonconform ng addition.

The presence of an exi sting nonconformty
cannot be used as an exceptional circunstance to
permt increased and additional nonconformties,
particul arly when they woul d be contrary to the i ntent
of the zone itself as existing buildings that are
already too big for this zone are not intended to be
made physically |arger. As there is no unique
circunstance associated with this lot, there is no
practical difficulty that 1is burdensone to the
appl i cant.

The appl i cati on of t he Zoni ng Regul ati ons,
even section 2001.3, does not and cannot present a
practical difficulty as contended by the applicant.
Moreover, the intent of the provisionistolimt the
construction of additional volune. So rather than
constituting an unnecessary burden, the regulation is
specifically intended to ensure preservation of the
character of |lower density residential areas.

As such, therelief requested woul d inpair
the intent, purpose and integrity of the Zoning
Regul ations and Map as the variances are clearly
contrary to the intent of the R-4 District and to the
intent of section 2001. 3.

Subsequent to filing the OP report, OP
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received witten comrents from WASA i ndi cating that
new wat er and sewer connections will not be required,
al t hough sonme upgrading may be required. | have
copi es of the WASA conments for the applicant and for
the Board if you wi sh them

Emai | conments were al so recei ved fromt he
Met ropol itan Police Departnment noting that it did not
appear that there will be any significant effect on
the flow of traffic. Adequate precautions to ensure
saf eguardi ng of construction equipnent and proper
fencing to protect pedestrians are recommended. OP
did not receive comments from any other District
departnent or agency.

In summary, the Ofice of Planning
strongly supports the applicant in his efforts to
renovate this property as a nore habitable and
mar ket abl e apartnent buil ding. However, the Ofice of
Pl anni ng does not believe that the variance test has
been met and believes that the proposal would
undermne the intent and integrity of the Zoning
Regulations and is not consi st ent with the
Conpr ehensi ve Pl an.

As such, the O fice of Pl anni ng recommends
that this application be denied. Contrary to the

testinmony of the owner, this recomendation is not
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based on an O fice of Planning policy, but it is based
on our interpretation of the clear intent of the
Zoni ng Regul ati ons.

That concludes ny testinony. | am
avai |l abl e for questions. Thank you.

CHAI RPERSON GRI FFI' S:  Thank you very much,
M. Lawson, very clear and decisive. Any questions
fromthe Board? M. Mller?

VICE CHAIR M LLER Yes. Wul d you
coorment on applicant's argunent that it's not
econonmi cal ly feasible to renovate the buil di ng wit hout
a variance?

MR. LAVWSON: Well, despite what we heard
fromthe applicant today, this econom c anal ysis was
done prior to closing. This was not avail able, made
avai lable to the Ofice of Planning or to the Board
until today. | would -- | can't really comment on the
econonmic viability because | haven't had a chance to
really look at it.

CHAI RPERSON GRI FFI'S:  Any ot her questi ons
fromthe Board?

VICE CHAIR M LLER. No, thank you.

CHAl RPERSON GRI FFI'S:  Any cross?

COM SSI ONER HOOD: M. Lawson?

CHAI RPERSON GRIFFI'S:  Oh, I'msorry.
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COWM SSI ONER HOOD:  Okay. M. Lawson, if

you noticed, M. Collins nentioned Tab B and he is
tal ki ng about this new, | guess, renai ssance which is
taki ng place in Colunbia Heights and | know that the
Conpr ehensi ve Pl an Task Force Part 2 is in the process
of -- 1 don't knowif they are maki ng changes or what
they are even offering, but from a planning
perspective, and | know Ofice of Planning is
basically leading the effort, and | know that | have
heard in the past that some of the things that the
Mayor and others are trying to do is make sure that
situations like this or sites like this are able to
expand.

|s there anything in the pipeline? And |
know it hasn't been approved, but |I'mjust curious for
t he sake of discussion. Is there anything in the
pi peline that may | ater on conme in front of the Zoning
Comm ssi on and the BZA that may change, | guess, your
analysis of being in harnmony with the intent and
integrity of the Zone Pl an?

MR. LAWSON: | understand your question,
Comm ssi oner Hood. Thank you.

COW SSI ONER HOOD:  Good. | didn't know
if you did or not.

MR, LAWSON: Yes.
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COVM SS|I ONER HOOD: Because | don't know

if I got it across.

MR. LAWSON: No, it was a cl ear question.

COWM SSI ONER HOCD:  Ckay.

MR. LAWSON: It was a good question.

COWM SSI ONER HOCD:  Ckay.

MR. LAWSON: My understanding of what is
going on with the Conprehensive Plan is that at | east
right nowthere are no revisions to the single-famly
areas being proposed. Quite the contrary. | think
that we have heard repeated calls from the
nei ghbor hoods, not necessarily this particular
nei ghbor hood but the single-fam |y nei ghborhoods, for
protection of the single-famly, this |ower density
residential character of those zones.

So | haven't heard of any plans to up-
zone, for exanple, these areas fromR-4 to sone ot her
use. |I'mnot saying that's not going to happen.

COWM SSI ONER HOCD:  Ri ght.

MR,  LAWSON: I"m just saying | haven't
heard of anything. Now, you know, | just want to make
it really clear because | think there was sone
confusion about this. The O fice of Planning
recogni zes that an apartnent use is a permtted use in

this zone, because this use is grandfathered.
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There were 9 units in the building, so a
by right use would be up to 9 units in this building.
We have not proposed to the applicant that they revert
it toaflat. That would be fine if they wished to do
that. That is their decision. They also have the
ability to renovate it for up to, you know, 3 units,
4 units, 5 units, up to 9 units.

Qur concernis that the additionitself is
nonconformng, is contrary to the i ntent of the Zoning
Regul ations, not that the use of the building as an
apartnment building is nonconformng to the Zoning
Regul ations, because it's clearly anticipated that
apartnents woul d be allowed to continue to operate in
t his zone.

COWMM SSI ONER  HOQOD: Ckay. Al right.
Thank you. Thank you, M. Chair.

CHAI RPERSON GRI FFI'S:  Good question, M.
Hood, appreciate it and M. Lawson's answer. 1Is there
any other further questions fromthe Board? Does the

appl i cant have any cross exam nation of the O fice of

Pl anni ng?

MR. CHRI STOPHER COLLINS: No, sir.

CHAI RPERSON GRI FFI'S: I ndeed. Let's nove
ahead then and go to -- | have asked if the ANC was
present. | don't know if any ANC nenber from 1-C --
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A, rather, has cone in. | do not see any
representative fromANC 1- A

W'll note that, of course, in the
applicant's subm ssion there is a tab that has the
resolution fromthe ANC and the testinony that has
been provided on that. W don't have any other
Government reports attendant to the application
outside those that M. Lawson has indicated, the
O fice of Planning and the ANC.

Let nme ask for all those persons present
to give testinony in Application 17388 to cone forward
at this tinme either in support or opposition. Not
noti ng anyone here to provi de persons testinony, let's
nove ahead, M. Collins, for your rebuttal wtness and
cl osi ng remarks.

MR, CHRI STOPHER COLLI NS: |l call M.
Lindsley WIlians, who has previously been qualified
as an expert witness. I'mgoing to ask himjust to
present his coments on the Ofice of Planning' s
posi tion.

MR. WLLIAMS: Good norning, Menbers of
the Board. My nane is Lindsley WIlians and t he short
statenent is that | disagree with the report of the
O fice of Planning and its concl usions.

CHAI RPERSON CGRI FFI' S:  Thank you very much.
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Any questions? o ahead.

MR WLLIAMS: |In point of fact, | have
gone through each of the tests nyself wth the
standards that | believe you woul d be using and shoul d
be using, and | conclude that there is anpl e evi dence
that there is a practical difficulty au contraire to

the O fice of Planning.

| findthe site to be very unusual, if not
uni que. | have provided you in the materials that you
have a diagram which illustrates on the first page

where the applicant's site is |located on the entire
square and | have analyzed all of the records out of
the Assessnent O fice for each of the properties on
the square, and it is the only building that is in a
row house type of structure, which itself is called a
wal k- up apartnent unit.

The ot her two buil dings that are decl ared
as apartnments is a four story building known as the
Kenyon to the inmediate west of the site, you see it
hi ghlighted in yell ow, and a conparabl e bui |l di ng t hat
is nowa 16 unit condom niumunit which is | ocated on
Irving Street to the south. If you're being real
careful in reading ny remarks, under 4-D you will see
| have declared that to be Lanont Street. That is

i ncorrect.
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But the point is that it is the only such

property in this square. If | fanned out w der
t hroughout all of that area, | could probably find
sonmething else, but | |ooked at this area very
carefully. | think that is an adequate reach to find

t he exceptional circunstance that is required for test
one and that is what | would like you to take away
frommy test one of discussion.

CHAI RPERSON  GRI FFI S: kay. So your
testinmony is that existing right now as you're
surveyi ng today, you couldn't find anything that was
anal ogous to --

MR. WLLIAMS: Absolutely. And to ne it

just was a walk directly into what St. Viator stood

for. Here is the condition that's in the building.
Next case on that test. You have heard from the
applicant and others on practical difficulty. They
are reducing the density to 50 percent, about 50
percent. M contribution here really runs nore into
the third test, is it out of line with what the pl ans
are, the Zone Plan and the |ike?

And | would just have you note that
adj acent buildings in the group of nine row houses,
there are about nine houses there right now that are

of this four story exceeding the height limt type
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t hi ng, about four of themhave al ready been converted
i nto condom ni uns and those that are converted, where
| could establish the records, three of them have 5
units and one has 4 units. There are no other such
structures along the entire frontage al ong the street,
Kenyon Street frontage, whatsoever.

The final test that | was going to talk
about is the relationship to the Conprehensive Pl an,
and | have provided a diagramfor you which tries to
show the way in which OP has characterized on maps
that it has released the current uses. It shows the
applicant's site as beingin aresidential | owdensity
use category. |I'mnot sure | would have classified it
t hat way, but that's what their nmap shows and | want ed
to show you what they did.

You can see a slightly higher density in
the orange in the wupper part, which is the two
apartnent buildings. You can see the -- and | have
added the Metro Portal site, which is reflected in
page -- in the first diagram where you can see it
under construction, but there it is very nearby. And
what's called for in the Conprehensive Plan, such as
it is, is amxed-use of zone to the i nedi ate west of
the site but com ng closer again with the Metro.

And then finally, the Ofice of Planning
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t hrough the Conprehensive Plan study process has
identified nuch of the 14'" Street corridor from
Colunmbia Heights all the way down to Rhode Island
Avenue as being an area where there is considerable
uncertainty about change.

To me as a planner, when you have a site
such as this which is close to Metro, wasn't there
before but it is nowvery nmuch there, and you have t he
ki nd of opportunity for urban transportation that that
provides, that is not a place where the city as a
matter of policy should be proposing |ower density
than what's there right now

VWat is there right now to ny way of
thinking along the entire frontage of that street is
basically what in 1958 woul d have been R-5-B. In the
md ' 90s the Zoni ng Conm ssion created an R-5-C Zone.
That is absolutely appropriate for what is there in
the 9 units at the western end of Kenyon. And then
when you get to the apartnent buil dings thenselves,
they m ght be R-5-C. They m ght even be R-5-Dif you
were trying to have sonething that established what
woul d work and keep them from bei ng nonconf orm ng.

It's not a great idea, in nmy professional
opinion, to have huge percentages of properties

| aboring under the burden of being a nonconform ng
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bui | di ng or a nonconform ng structure. It can nake it
work, but it's not ideal. That is why we're here
t oday. This building has a situation where it is
extended over and it is at 58 percent of |[ot
occupancy.

We're not adding one square inch of |ot
occupancy in this proposal nor are we adding an
additional foot or floor to the nunber of feet or
floor that is in this building. To nme there is no
adverse inpact and no inconsistency wth the
Conpr ehensive Plan, no inconsistency with the intent
and purpose of the Zoni ng Regul ati ons.

CHAI RPERSON CGRI FFI' S:  Thank you very much.
Any questions fromthe Board, clarifications?

VICE CHAIR M LLER: Could you just tie
t oget her what aspect of the uniqueness in this case
|l eads to the practical difficulty of conplying with
t he regul ati ons?

MR, WLLI AVS: To ne the difficulty is
that you have a building that is made up of 9 units
and if you have a situation like this, as is there
right now, but you find the conditions are in such
depl orable condition as they have been described as
being, then what you have is a rather substanti al

renovation problemin front of you.
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And once you go over a certain threshold,
M. MGhee can speak to this nore expertly than | in
terms of renovations, you have to bring it up to
current code. Once you have nore than 5 units in a
building, it's ny understandi ng that you then have to
have a second set of stairs.

So i mmedi at el y your core costs, which have
been expressed earlier as a percentage, becone double
what ever they were and out goes sone of the units as
a process of trying to do the right thing. That is a
practical problem

VICE CHAIR M LLER: So just to clarify
here, it sounds to ne like an econom c hardship
argunment based on the condition of the building and
what it would take to renovate it. |Is that correct?

MR WLLI AVS: | think it is both an
economc difficulty and spatially, since we are
limted to 60 percent | ot occupancy, at |east | would
contend that it would be difficult to say we need to
enl arge even further. | would see that it would be
even difficult to maintain nine apartnents.

| would suspect that you mght have to
bl ow away three of the nine units just to get the
second stair in. Again, | would |l et M. MGhee speak

to that, but to nme that's nore than just econom cs.
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It's what this case is all about.

VICE CHAIR M LLER: Thank you.

CHAI RPERSON GRI FFI'S:  You have a second
stair. | nean, it's having to --

MR WLLIAVS: [It's outside.

CHAI RPERSON GRI FFI'S:  Under st ood. kay.

MR, WLLI AVE: But if you had a second
unit, two units on a floor, there would be no neans of
second egress even down the fire stair that M. MGChee
has spoken of. So that is why | amunder the theory
that you would need a second full blown stair which
creates the problemthat | have just descri bed.

CHAI RPERSON GRI FFI S: Excel | ent. kay.
Anything el se? Followup? M. Collins, redirect?

MR, CHRI STOPHER COLLI NS: Not hi ng, | ust
concluding remarks if | may.

CHAI RPERSON GRI FFI'S:  Absol utely.

MR, CHRI STOPHER COLLINS: I n concl usion,
you have heard now from our expert w tnesses and
taking their testinony together and, you know,
considering it all as a part of the one case here,
t hey have denonstrated that we have an exceptional
situation or condition, that the strict application of
t he regul ati ons i npose a practical difficulty and that

relief can be granted wi thout substantial detrinment to
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t he public good.

| would point out that this is not a
conversion of an existing building to an apartnent
house where the 900 square foot rule would apply.
This is an exi sting apartnent house with 9 units. M.
Lawson nentioned that their review was that we woul d
need to add a variance from hei ght under section 400
of the regulations and that the analysis that OP did
did not include that, our request for that.

Qur statement to you today, our position
to you today, our case, we did ask for or point out
t he variance for the hei ght under section 2001.3. |If
we added t he ot her section nunber, our case woul d not
have changed. The case is what it is. W have
denonstrated the exceptional situation and the
practical difficulty and no adverse inpact with the
hei ght .

The bui | di ng, t he exceptional situation or
conditionis the building itself, as M. WIlianms and
t he other witnesses testified, and its history of use.
There is no other simlar building in the square, as
M. WIllians testified, one of only three walk-up
rental units in the square. The other two are | arger,
much | arger units.

So this is an exceptional situation or

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

89

condition. As the case lawsaid, it's not a condition
that is generally found in the nei ghborhood at | arge.
It is exceptional. It is an unusual condition and
this is one of only three and the only one like it.
There is no other building like it in the square.

The practical difficulty. The w tnesses
and the exhibits denonstrated that you could not
acquire the land to reduce the |ot occupancy to 40
percent. You couldn't practically chop of 18 percent
of the building to make the additions, because the
area where the additions would be would go away.

And al so the econom cs. Consistent with
the goal of trying to conply with the spirit of the
regul ati ons by not increasing the |ot occupancy, not
i ncreasing the height over what it is and with al
t hese constraints, the proposed 5 unit building, as
M. Weller denonstrated in his analysis and M.
McGhee tal ked about as well, the proposed 5 wunit
buildingis the only econom cally feasible alternative
for renovation of this.

You couldn't nmake those 5 units snaller,
you know, with |ess footprint of the addition on the
back t han what the existing building is. You couldn't
pull themin fromthe back. You couldn't nake them

| oner than the top, because they just would not
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generate the kind of revenue necessary to justify the
cost of the renovation itself.

Under the as-is configuration, as M.
Wel |l er pointed out, none of the anal yses, even the
nost optimstic analysis, would generate sufficient
revenue to justify even proceeding with the project
itself. | think he nade a very good point there very
graphically with the anal ysis that he did.

The optimstic analysis and all three
proposed, the pessim stic, reasonabl e and optim stic,
for the addition to the building it shows that the
revenue fromthe fifth unit is in one instance half
going to pay the cost. In the other instance 80
percent is going to pay the cost of the renovation
itself.

The margin for a profit here is very
small, sothe fifthunit is necessary for that reason.
O herwi se, the project doesn't make econoni c sense.
The only other optionis to |leave the building as-is,
do maybe a paint and patch and reopen it as sone kind
of a tenement type unit. Because it was established
an apartnment unit well before the transient
regul ati ons had changed, they are allowed to do that,
which would be inconsistent with the surrounding

nei ghbor hood.
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M. MGhee nentioned that the 5 wunit

building is the safest and nobst code efficient and
nost code conpliant configuration.

Finally, no adverse inpact on the public
good. The building, this project, is consistent with
t he Conprehensive Pl an. | would like to point out
that in reading page 2 of the Ofice of Planning' s
report toward the bottom where they said that the
proposal is explicitly contrary to the | anguage of the
Comp Plan, | believe that if youread it I think it's
consistent with the Conp Pl an in that respect, because
if you look at section 1231.1(d), it says "To
i npl enent |land use objectives is to protect the
character of residential use zone row house
nei ghbor hoods by limting the density of devel opnent."

We're going dowmn from9 units to 4 units
and we're preventing the intensification of the use
t hrough the subdivision of structures. W' re not
making nore units. W're nmaking less units. Again
under section (d)(1) there, we are all owi ng nore space
per occupant per roomwith this addition. By limting
the nunber of units from 9 to 4 and putting these
nodest additions on, we're making two bedroom units
that neet the narket, that have nore space per

occupant per roomthan this 9 unit tenenent buil di ng.
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Simlarly, we're preventing overcrowdi ng
Wi thin the structure by decreasing the nunber of units
and we' re preventing the i ntensive unit subdivi sion of
row houses, as shown on nunbers 4 and 5 on page 3 of
the O fice of Planning's report. So we think we are
consistent with the Conprehensive Plan and M.
Wl lians has nentioned that in other respects as well
on the nmap.

This is supported by the nei ghborhood.
It's supported by the ANC. It's consistent with other
uses in the square and in close proximty. It's near
the Colunbia Heights Revitalization at 14'" and
Kenyon. W are not in that zone. W are not in the
C-3-A Zone, but the ripple effect here is such that
the rising tide is lifting at least this boat if you
approve this application.

This will go froma rundown building with
tenements, transient units that has been an area for--
a haven for vandals and vagrants and drug activity,
that type of thing, that is being turned back into a
productive use in the neighborhood with two bedroom
units.

The O fice of Planning has reconmended in
their report that the cover over the court not be

included, the one that we used to elimnate the
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nonconform ng court. If this Board sees fit to
approve this application, you could condition your
approval such that we would take that off, that we
woul d not include that, if you so desire, consistent
wi th what the O fice of Planning has said and we woul d
be pl eased to anend our application as such if that's
what you desire.

So in conclusion, | think that you have
heard the testinony, the evidence that we do neet the
three parts of the variance test and we would
respectful ly request your approval of this application
at your earliest convenience.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nuch. This Board is not in the genera
position to redesign things or tweak it. | guess if
you were asking for an opportunity to anend your
application, I think we would be open to that, but |
don't think you're going to find from the Board's
per spective that we would condition a renpval or have
to provide, but rather just the application that is
bef ore us.

So let's get to that. | think with the
time and t he anount of substance and t he new testi nony
that has been brought in today, we'll set this for

deci si on maki ng on the 6'" of December. That is our
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normal Public Meeting.

| would like to provide the Ofice of
Pl anning two of the evidentiary aspects that were put
into the record today. One, M. WIlians' testinony
and graphic and, two, the econom c analysis. W'l|I
keep the record open if Ofice of Planning is so
inclined to supplenent their report, and that can be
done and put into the record by the 23" of Novenber
' 05.

We woul d have a response by the applicant
by the 30'"" of Novenber at 3:00 and decision then
woul d be done on the 6'" unless there is any other
information that I'm m ssing that Board Menbers have

intheir notes that we woul d request. Anything el se?

Very well. We'll reiterate that.

M. Collins, is that acceptable or
under st andabl e? | think we keep the record open
actual ly. "1l let the -- well, there it is. Wy
don't we redo the dates and then I'Il ask if there's

any other final clarifications.

Do you need ne to restate it, Ms. Bailey?
Ch, you're ready.

MS. BAILEY: M. Chairman, you asked that
M. WIlianms' testinony be presented and be filed in

the record and also the pro forma analysis that was
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conducted by, prepared by, the applicant and that is
to conme in by November 23°. The Office of Planning
has until Novermber 30'" to respond and a decision is
schedul ed for your Public Meeting, Decenber the 6'"

CHAI RPERSON @RI FFI S: Excel | ent. I'"'m
going to add a little bit of detail note to that. O
course, we're going to provide the Ofice of Planning
with the ast two evidentiary subm ssions today. The
record will be open for their supplenental report, as
you have i ndi cat ed, whi ch woul d be due into the record
by the 23" of Novenber.

The 30'" at 3:00 we'll close the entire
record. It would only be Ileft open for any
submi ssions from the applicant in response to the
Ofice of Planning' s supplenental report, and that
would put us in tinmely fashion to review all that
information for the 6'" of Decenber.

MR, CHRI STOPHER COLLI NS: Could I, M.
Chair?

CHAlI RPERSON GRI FFI' S: Yes.

MR CHRI STOPHER COLLINS: G ven that the
23'% is the day before the holiday --

CHAI RPERSON GRIFFIS: So they get their
homewor k done before they went on vacati on.

MR CHRI STOPHER COLLI NS: Right. But what
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we find is that, and this is nothing against M.
Lawson, because he is very good about this, but if we
could get that, if the condition is that we could get
that served on us by emil.

CHAI RPERSON GRI FFI'S:  Onh, yes.

MR. CHRI STOPHER CCLLINS: | woul d be happy
to give M. Lawson -- | think he does have our enai
addr ess.

CHAI RPERSON GRI FFI'S: | have nodifficulty
with that. M. Lawson, it mght well be easier if
you' re antici pating doing a supplenental report. [|'m
not sure. Do you want to coment ?

MR. LAWSON: | woul d be happy to email it
to the applicant. | would ask perhaps the applicant
could then enmail the information that | amsupposed to
reviewto nme today, so | have it as well.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MR. CHRI STOPHER CCLLINS: Sure. |'mhappy
to do that.

CHAI RPERSON GRI FFI S: Excel | ent. kay.
So we'll get all that around, back and forth and we'l|
ook for it if it conmes in. Ckay. Anything else?
Any clarifications? |Is everyone clear? Very well.
As you well know, you can call into the Ofice of

Zoning for clarifications on the schedule or
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subm ssi on tines.

If not, we will see you on the 6'" of
Decenber . We have three other cases for deciding
This will be the fourth. |'mnot sure where you're

going to be in that order. You' re welcone to be here.
O course, no other additional testinmony wll be
provi ded, at that tine, outside of that which we have
requested to be put into the record.

Thank you very nmuch. W appreciate it.
An excel l ent and very detail ed presentation today, an
awful lot for the Board to factor in.

Wth that then, as they are noving off,
l et us call the next application, 17389, and I' msure
everybody will nove ahead and get the norning session
conpl eted very soon. Yes? W're going to take a one
m nute recess for the recorder and let the transition
under --

(Wher eupon, at 12:02 p.m a recess until
12:12 p.m)

MS. BAILEY: M. Chairman, the next case
is Application No. 17389 of Carol Anderson, pursuant
to 11 DCVR section 3104.1, for a special exception to
all ow a second story addition to an existing single-
famly detached dwelling under section 223, not

nmeeti ng the | ot occupancy requirenents, that's section
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403, and nonconf or m ng structure provi si ons,
subsection 2001.3. The property is located in the R-
1-B District at 4659 Massachusetts Avenue, N W,
Square 1556, Lot 58.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very much. 1'mgoing to have you both introduce
yoursel ves for the record. Just state your nane and
addr ess. If you wouldn't mnd, just turn the
m crophone on. There is a button right on the base.
Excel lent. Ckay.

MS. ANDERSON: | am Carol Anderson and
resi de at 4659 Massachusetts Avenue, N W

CHAI RPERSON GRI FFI S: Excellent. Thank
you very much

MR. LEVINAS: M nane is Sal o Levi nas from
Shi nber g- Levi nas Architects. The address is 4733
Bet hesda Avenue.

CHAI RPERSON GRI FFI S: Excell ent. Thank
you very much. M. Anderson, of course, you are able

to stand on the record with this. W don't have any

opposi tion. The sufficiency of the application is
evident. Section 223 is, | think, one of my favorite
sections of the Zoning Regul ations. It's clear,

straightforward. W know exactly what to | ook at.

Wul d you like to stand on the record?
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M5. ANDERSON: Sur e.

CHAI RPERSON GRI FFI'S:  Excellent. | wll
gi ve you an opportunity to nmake an openi ng statenent
i f you need.

MS. ANDERSON:  No.

CHAI RPERSON GRI FFI'S:  Very well. | think
" mgoing to ask you just a couple of quick questions
just to verify the facts that you have al ready based
your submi ssion on. In looking at 223 and in tal king
to the neighbors and in working with your architect,
have you had any evidence from any of surrounding
sources that this would in some way inpair the |ight
or air or unduly inpact the use and enjoynent of the
adj oi ni ng nei ghbors?

MS. ANDERSON: No. | have letters of
support, which | submtted, fromnine of the i medi ate
nei ghbors to my property and | have --

CHAI RPERSON GRI FFI' S:  Excel | ent.

MS. ANDERSON: -- cone across no support--
opposi tion.

CHAI RPERSON GRI FFI'S: I ndeed you do. W
actually have 10 on the record.

M5. ANDERSON: Ckay.

CHAI RPERSON GRI FFI'S: Exhi bits 21 t hrough

23. (Cbviously, nost of those are attached and within
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those exhibits, 10 letters that are verifying support
for the application.

Are you aware of any design aspects that
would renmove this from the character of the
surroundi ng area?

MS. ANDERSON:  No.

CHAI RPERSON GRI FFI'S:  Okay. | don't have
any ot her questions for the applicant unl ess any ot her
Board Menbers do. M. Hood? Very well. Not noting
any others, let's nove ahead to the O fice of Planning
and wi sh thema very good afternoon and wi sh we could
say good norni ng.

M5. BROWN- ROBERTS: Good afternoon, M.
Chai rman and Menbers of the Board. | am Maxi ne Brown-
Roberts from the O fice of Planning. Il will also
stand on the record and say that, as outlined in our
report, the applicant has net all the criteria
outlined in section 223 and the Ofice of Planning
recommends approval of the application.

CHAI RPERSON GRI FFI'S:  Excel | ent.

M5. BROMN ROBERTS: Thank you, M.
Chai r man.

CHAI RPERSON CGRI FFI' S:  Thank you very much.
Does the Board have any questions of the Ofice of

Pl anni ng? Does the applicant have the Ofice of
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Pl anning's report?

M5. ANDERSON: | don't, no.

CHAI RPERSON GRI FFI'S:  Have you been abl e
toreviewit at all?

MR. LEVI NAS:  No.

MS. ANDERSON:  No.

CHAI RPERSON CGRI FFI'S:  That' s okay. Before
you | eave you should get it.

M5. ANDERSON: Ckay.

CHAI RPERSON  CRI FFI S: Let me just
summarize it for you as she has done well and aptly
i ndicated what they were reconmending. They are
recommendi ng approval of this application. They have
gone t hrough a t horough anal ysis of the tests that are
required, of course, for the Board' s deliberation and
t hey al so have, | think, sone excel |l ent docunentati on.
It's well worth taking a | ook at.

| would note that they nake one comrent
and that is regarding the entrance canopy or cover on
the front. There was an issue of whether it was
sonmet hing that we should ook at and I think it's the
Board's position that, one, it projects over the
property line, which renoves it fromour jurisdiction.
| don't see any reason why we would actually need to

address it, but it is inportant that the Ofice of
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Pl anni ng has brought that to our attention. | think
be that as it is, you should dowith it what you woul d
like.

M5. ANDERSON: Ckay.

CHAI RPERSON @RI FFI S: | don't have any
ot her Governnent reports attendant to the application
unl ess the Board or the applicant is aware of any
others. Is ANC 3-E represented today? Not noticing
ANC 3-E present, | would note that Exhibit No. 22 is
their subm ssion and the ANC voted not to oppose the
appl i cation.

| would at this time then nove to any
persons present to provide testinobny in the
application of 17389, which is a special exception
under 223 in support or in opposition. Not noting any
ot her persons present to provide testinony, | would
turn it over to you for any cl osing remarks you m ght
have.

V5. ANDERSON: The only remark | will
mention is that we are not intending to do the canopy.
|"mnot going to do it.

CHAI RPERSON GRI FFI'S: Wl l, that changes
t he whol e dynam c here.

V5. ANDERSON: I know, that's not your

jurisdiction. Just cost.
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CHAI RPERSON GRI FFI'S:  Aren't going to get

wet when you wal k up to the front door?

MS. ANDERSON:  Yes.

CHAI RPERSON  GRI FFI S: The trick or
treaters are going to be wet.

M5. ANDERSON: |1'mgoing to get wet.

CHAI RPERSON  GRI FFI S: Is there a
difficulty? 1 don't know.

M5. ANDERSON: No, it's just a cost issue.

CHAI RPERSON GRI FFI'S: | see. That's fine.

M5. ANDERSON: | nean, this has taken a
| ot I onger than | thought it woul d.

CHAI RPERSON GRI FFI S: | ndeed, i ndeed.
Well, don't |ose the plans.

V5. ANDERSON: Ckay.

CHAI RPERSON GRI FFI'S: It may be well worth

doi ng at sone point, but thereit is. GCkay. Anything

further?

MS. ANDERSON:  No.

MR LEVI NAS:  No.

CHAI RPERSON GRI FFI'S:  Not hi ng el se? Very
wel | . Board Menbers, | would nopbve approval of

Application 17389 of Carol Anderson under section 223
for the special exception at 4659 Mssachusetts

Avenue, N. W, and ask for a second.
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VICE CHAIR M LLER:  Second.

CHAI RPERSON GRI FFI' S:  Thank you very much.
| think it's very clear. The recordis entirely full.
| won't continue in a long deliberation, but the test
of the 223, the special exception, have been
adequately net.

We haven't actually noted for the public
record the docunentation that is required to have been
subm tted for ease of understanding, essentially, for
t he Board and | woul d make note that the architect is
present here to answer any questions, of course, that
we mght have had, but has also submtted all the
docunentation and plans that nmade it very clear and
evi dent of what was bei ng proposed.

And | believe that they have net the
entire test of this special exception and there has
been, in fact, no evidence offered to the contrary
that they woul d not or that there m ght be el enents of
whi ch the Board should | ook at in terns of screening
or redesign or lighting or any other aspects that
m ght be of a condition and, therefore, obviously I
woul d support the application.

| will et it open for any others if they
have any other comments or deliberation. Not noting

any, | would ask for all those in favor to signify by
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sayi ng aye.

ALL: Aye.
CHAI RPERSON GRI FFI S: And opposed?
Abst ai ni ng? Very well. If you wouldn't mnd

recording the vote, Ms. Bailey?

M5S. BAILEY: M. Chairman, M. Etherly is
not beside you is he? | just want to make sure |'m
not -- okay. Al right. Thank you, sir. The vote is
4-0-1 to approve the application. M. Giffis mde
the notion, Ms. MIler second, M. Mann and M. Hood
are in agreenent and M. Etherly is not on the dias at
this tine.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nmuch. | think unless there is any opposition
from the Board, we <could waive our rules and
regul ations and i ssue a summary order on this.

MS. BAILEY: Thank you, sir.

CHAlI RPERSON GRI FFI S: Not noting any
opposition, thank you very nmuch. W appreciate your
pati ence.

MR. LEVINAS: Thank you.

CHAI RPERSON GRI FFI'S: Good | uck with t hat.
Let's nove ahead then and call the |ast case for the
nor ni ng.

MS. BAI LEY: Application No. 17390 of 15'"
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and H Street Associates LLP, pursuant to 11 DCWVR

3104.1, for a special exception fromsubsection 770.6
and section 411 to permt nore than one roof
structure, a mechani cal equi pnent pent house that does
not meet the setback requirenents, and encl osi ng roof
structure walls of unequal height. The property is
zoned C-4. It is located at 1426 H Street, N W,
Square 222, Lot 22.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very much. Has everyone been sworn in?

UNI DENTI FI ED SPEAKER: | have not.

CHAI RPERSON GRI FFI'S:  Why don't we stand
and give your attention to Ms. Bailey. She is going
to swear you all in.

(Wher eupon, the witnesses were sworn.)

CHAlI RPERSON GRI FFI S: Excel | ent. Thank

you very much. 1I'mgoing to do a prelimnary matter
first and then 1'I| have everyone i ntroduce t hensel ves
for the record. The Ofice of Planning has two
reports inthe record. 1 just want to clarify what we

are | ooki ng at and nost inportantly directly there was
not necessarily, well, there was a coment of
postponing this until further HPRB approval. So let's
just get clarification of where the O fice of Planning

is with that.
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VR. PARKER: Good af t er noon.

Unfortunately, our bosses are as overworked as we are
and two planners were assigned to this case
separately. | think that's the --

CHAI RPERSON GRIFFI'S: That's it.

MR. PARKER That's the reason for the two
reports. The issue of postponenent cane out because
there are sone outstanding issues with this roof
structurewith Historic Preservation and | just wanted
to call that to the Board' s attention.

CHAI RPERSON GRI FFI'S:  Okay.

MR PARKER: And how the Board handl es
t hat , I don't know that we have a strong
recommendat i on.

CHAI RPERSON GRI FFI'S:  Right.

MR PARKER W have laid out the
possibility of postponenent if those changes would
provi de sonme substantive change to the design. | t
doesn't |l ook like they will, but we haven't seen those
changes yet.

CHAI RPERSON CRI FFI S: Ckay. And whi ch
report shall we be |ooking at then?

MR PARKER You're free to | ook at either
one. The one that | wote is the one dated Novenber

1%,
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CHAI RPERSON GRI FFI S: Excel | ent. kay.

And so you think that the building was built in 1911
as opposed to the other that thinks it was 1912.

MR. PARKER: It was probably started in
1911 and finished in 1912.

CHAI RPERSON GRI FFI'S:  That being said --
exactly. | don't see any reason unl ess the applicant
can bring any reasoni ng for the postponenent, and t hey
haven't brought a notion of postponenent, so | don't
see anything rising to the |l evel of setting this off.
| f and obvi ously the Historic Preservationw || review
this for massing and materiality of which we could
al so, but I think we al ways defer to t he Desi gn Revi ew
Board in that aspect. | think we can nove ahead with
the zoning aspects to this under 411 and 770, unless
there are comments fromthe Board Menbers on that.

| s everyone ready to proceed?

VICE CHAIR MLLER | was just wondering
if there was a comment fromthe applicant.

CHAI RPERSON GRI FFI'S: Wl l, that's where
"' m going to next.

VICE CHAIR M LLER  Ckay.

CHAI RPERSON GRI FFI' S:  How about fromyou?

VICE CHAIR M LLER:  No.

CHAI RPERSON GRI FFI'S: Ckay. Very wel |
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Then 1'm going to have you introduce yoursel ves for
the record, please.

MR SHER: M. Chairman, Menbers of the
Board, for the record ny nanme is Steven E. Sher, the
Director of Zoning and Land Use Services with the Law
Firm of Holland and Knight. Seated to ny right is
Ashl ey Cerstenfeld, the representative of the owner,

and to her right, Gary Martinez, the architect.

I'"'m just a little confused because |
haven't seen two reports. | only saw one report and
that was fine. But we have been to the Historic
Preservati on Revi ew Board. They have approved the

proj ect and del egated to staff the final details when
we conme back for permts. So we --

CHAI RPERSON GRI FFI'S:  That's right.

MR. SHER. W are prepared to go ahead and
we think we're going ahead and we don't think there
are any issues left.

CHAI RPERSON GRI FFI'S:  There aren't.

MR. SHER:  Ckay.

CHAI RPERSON GRI FFI'S:  But we just got to
say them

MR. SHER:  Ckay.

CHAI RPERSON Rl FFI S: Ckay. Let's

i ntroduce everybody el se.
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MS. GERSTENFELD: Ashley Gerstenfeld with

SJG Properties, owners of the 15" and H Street
Associ at es.

MR MARTINEZ: M. Chair, Menbers of the
Board, ny nane is Gary Martinez with the architectural
firm Martinez and Johnson.

CHAI RPERSON CGRI FFI' S: Good. W appreci ate
all your patience and |I'm not sure how our specia
exceptions got scheduled later in the norning and our
variance in the first, but here we are. Let's get
through this. O course, this is under 411 and 770. 6.
Wiy don't | open it up for just brief opening renarks.

MR. SHER Agai n, M. Chairman, Menbers of
t he Board, we are here today on a speci al exception to
add to the roof of the building at the corner, the
sout heast corner of 15" and H Streets known as the
Whodward Building. It's a building that was built in
ei ther 1911 or 1912, dependi ng on when you figure out
when it started and when it finished. It is a
building that is going to be converted from its
existing office and retail use to residential use and
as a result of that conversion, we require additional
space on the roof of the building.

| think our statenent lays out in

sufficient detail what the justification for that is.
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We know there is an Ofice of Planning report dated
Novermber 15'", which -- it's not dated Novenber 15'",
but thereis an Ofice of Planning report that | think
John Moore prepared that recomrends in favor of the
application. That was the only report that | saw. W
know there is also a report from ANC 2F, which
recommends in favor of the application.

W are prepared to stand on the record,
unl ess the Board has any questions of us or we're
prepared to nake a very short presentation, if the
Board would |ike that.

CHAI RPERSON CGRI FFI' S: | think that that
can stand on the record, unless Board Menbers fee
differently and oppose that. Let nme just get sone
qui ck clarification, M. Sher, of a couple of things.
First of all, do we have a signed | etter fromthe ANC?

MR. SHER: | thought there was a signed
letter in the record.

CHAI RPERSON GRI FFI'S:  Okay.

MR. SHER: The copy they sent us was not
si gned.

CHAI RPERSON GRI FFI'S: W'l | | ook at that.

MR SHER: The one that is included in our
statenent is not a signed copy.

CHAI RPERSON GRI FFI'S:  Right. | ndeed.
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MR. SHER: But there were --

CHAI RPERSON GRIFFIS: W' Il figure that

out as we get down the chronology then. 1 don't have
any difficulty in continuing. But let ne just
sunmarize to make sure that | understand this

application correctly. W have, of course, under 411
and 770.6 certain requirenents. 770.6 lays out, if
"' mnot m staken, that you have to conply with all of
411. We're tal king about this penthouse structure and
there is two aspects to this.

One is the setback, because you are

aligningit with the existing and the other is the one

in back that doesn't -- well, there is three aspects
actually. It won't connect to the main penthouse or
roof structure, so you have two separate. The

existing is of 19.52 feet high, which is beyond
al | owabl e, even conceivable inthis city, and 18.6, of
course, would be the allowable height for the
pent house.

And rather than ask for the height
i ncrease to conply and nake sure that it is all of one
hei ght, which is in the other aspect of 411, you have
asked for two differing levels, relief from the
setback of one to one and relief from one single

encl osure. |s that correct?
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MR SHER That's correct.

CHAI RPERSON GRI FFI'S: Okay. Andreally it
| ays out not only just the special exception, but it
| ays out al nost the variance case. But are we tal king
about the section, the stair enclosure which won't
connect to the main penthouse in front as |I'm seeing
this is because, one, the prior use to this --
actually, it's an incredi bly gorgeous building that is
going to be reconverted into a new use.

So it was office and now we have
residential buildings that require the neans of egress

and the secondary stair going to the roof, which

wasn't required before. And so that pops it up
through and creates a second penthouse. | s that
correct?

MR SHER  Yes, sir.

CHAI RPERSON GRI FFI'S:  Okay. And then the
setback is the other aspect in the front and then
that's connecting to the existing. If you | ook at
A201, | have one question. You are actually show ng
a neasurenent on the docunents of 18.6

MR SHER  Yes, sir.

CHAI RPERSON GRI FFI S: O the existing
pent house. But the subm ssion calls it out as 19.52,

| believe, sonething of that nature, a nonconform ng
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hei ght .

MR. MARTINEZ: Gary Martinez, Martinez and
Johnson. The 18.6 is really the neasurenent of the
proposed addition, which is the block on that sheet
that you see to the left of the existing penthouse.
And the existing penthouse is the 19.5 feet to its
roof .

CHAI RPERSON GRI FFI'S:  Okay.

MR. MARTINEZ: So the existing penthouse
is higher than we could actually build.

CHAI RPERSON GRI FFI S: But am | seeing
sonmething strange then in terns of the graphics?
Because the 18.6 aligns with the top of the existing
pent house.

MR. MARTI NEZ: Yes, that actually has been
corrected on our subm ssion that we have here today.

CHAI RPERSON GRI FFI'S:  Okay. But just --

MR. MARTI NEZ: You are correct in that.

CHAI RPERSON GRI FFI'S:  The existing is as
witten, not as drawn?

MR MARTINEZ: That is correct.

CHAI RPERSON GRI FFI'S: Okay. So there it
iS. Very well. | don't have any other initial
guestions of the applicant at this tinme. Does other

Board Menbers have any questions? Anything el se we
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want to --

MR SHER  No, sir.

CHAI RPERSON GRI FFI S: kay. Let's nove
ahead then and go to the Exhibit No. 25, is what we
are looking at, the Ofice of Planning's report.
Let's provide the applicant with an additional copy,
if we have. Do we have an additional copy? Do we

have any others? Do you have?

MR. PARKER: | don't, but you can have
t his one.

CHAI RPERSON GRI FFI'S: Wiy don't you run
through it and then we'll get thema copy?

MR. PARKER: Both reports of the Ofice of
Pl anni ng reconmmend approval . I'"'m happy to stand

behi nd either one. W can use the November 15'" one,
if that --

CHAlI RPERSON GRI FFI S: Let's use your's,
you wrote it.

MR PARKER Novermber 1%, Ofice of
Pl anni ng reconmmends approval. W found that the
proposed desi gn net the standards of 411.3, 411.5, net
the special exception tests and we continue to
recommend approval .

CHAI RPERSON (Rl FFI S: Excel | ent. Now,

it's ny understandi ng, obviously, under 411 we have

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

116

full design jurisdictionand we can pick materials, we
can pick details. Don't be afraid, we won't do it.
And i n nost instances, | nmean, the inmportance of that,
of course, in 411 the intent of the regulations was to
make t hese somewhat vi sually accommodating to t he rest
of the building.

| would note that we al ways defer to the
Hi storic Preservation in Historic Districts in terns
of design. M understanding is that this has now been
t hrough conceptual design. So you have a design for
this penthouse. |Is that correct?

MR MARTINEZ: That is correct.

CHAI RPERSON GRIFFI'S: And the materials
are?

MR MARTI NEZ: The materials for the
addition to the penthouse is a nmetallic | ouver, which
woul d create the entire enclosure.

CHAI RPERSON GRIFFIS:  Ch, | see. (kay.
And they have gone through all that and you are
working with staff to get the final details ironed
out, if I"mcorrect?

MR MARTINEZ: That is correct.

CHAI RPERSON Rl FFI S: Ckay. Good.
Anyt hing el se then? Any other questions? Does the

Board have any questions of the Ofice of Planning?
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M. Sher, you were just given that report. |[|s that
correct?

MR SHER  Yes, sir.

CHAI RPERSON GRI FFI'S: O Novenber. And do
you have any questions of the Ofice of Planning's
report, either the 15" or the 1%?

MR. SHER: No questi ons.

CHAI RPERSON GRI FFI'S:  Okay. Then | don't
have any other Governnment reports attendant to the
appl i cation. W have already indicated that it is
goi ng through Hi storic Preservation Reviewand is with
ANC- 2F. Exhibit 23, Tab F, is the only thing I show
which is the applicant’'s subm ssion, unl ess others are
awar e of a subm ssion of the ANC? Very well. We will
at least note the fact of their resolution in the
record and will be part of our deliberation.

| don't have any ot her Governnent reports
attendant to the application, unless the Board is
awar e of any. |s the applicant aware of any other
subm ssions that | have not noted?

MR SHER  No, sir.

CHAI RPERSON GRI FFI'S:  Ckay. Very wel |
Then at this time, we would ask for anyone here
present to provide testinony either in support or in

opposition to Application 17390, that they can cone
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forward and have a seat in a single line fashion,
utilizing all the chairs in front. Dd we |lock the
door? Ckay. Very well. Not noting any ot her persons
present to provide testinony, let's turn it over to
you for any closing remarks that you m ght have.

MR. SHER M. Chairman, we believe that
the record has been nmade with respect to the special
exception on the three areas of relief that you
identified earlier and we woul d request that the Board
approve the application and issue a sunmary order.

CHAI RPERSON GRI FFI S: Excel l ent.  Thank
you very much. Any |ast questions from the Board,
noticing remarks or anything submtted in the
application? GCkay. | wish this was in sonme respect
a nore conplicated case, it woul d have been fun to get
into sone of the details of this just |ooking at the
pl ans and the conplications that went through in terns
of an annotation of a building like this. 1t actually
remnds ne of a building -- well, we won't go that
far. Let's just get to it and go have | unch

It is actually a fascinating project and
it's very straightforward before us, however. And
411, of course, 770 lays out quite an extensive array
of things that have to cone into conpliance with our

roof structures and penthouse structures. And it is
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a special exception for a good reason, | believe, as
witten. And that is that it is a full understandi ng
that things are going to have to be accommobdat ed and
this is a perfect exanple of that.

The record is entirely full on this in
nmeeting all those requirenments from the particul ar
difficulty in location and use and how the buil ding
would be utilized if required to fully conply with
411. | see no reason to object to the approval of
this and, t her ef ore, would nove approval of
Application 17390, 15'"" and H Street Associates LLP
for prem ses at 1426 H Street, N W

BOARD MEMBER ETHERLY: Second, M. Chair

CHAI RPERSON CGRI FFI' S:  Thank you very much,
M. Etherly. | believe that | do not need to go any
further into the requirenents of the special
exception. Let ne let it open for others, other
comments on the notion? Very well. Not noting any
ot her conments to the notion, we have a notion before
us, it has been seconded. | would ask for all those

in favor to signify by saying aye.

ALL: Aye.
CHAI RPERSON GRI FFI S: And opposed?
Abstaining? Very well. M. Bailey?

MS. BAI LEY: M. Chai rman, the Board has

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

120

voted 5-0-0 to approve the application. M. Giffis
made the notion, M. Etherly seconded, M. Mann, M.
MIller and M. Hood are in agreenent. And did you say
i ssuance of a summary order, M. Chairmn?

CHAI RPERSON Rl FFI S: | didn't vyet.
However, unless there is any issue with the Board, we
can wai ve our rules and our entire regul ations, that
bi g docunent that we have, and issue a sumary order
on this, unless the applicant is opposing that.

MR. SHER: W do not oppose.

CHAI RPERSON GRI FFI'S: I ndeed. Then very
well, let's follow through and i ssue a sunmary order
on this application. We thank you very nmuch. W
appreciate your patience. Sorry it took so long to
get through the norning session. Good |luck with this.
It | ooks absolutely fascinating. Before we -- well,

the record is closed, but is theretail staying in the

building? So the retail will be there, residentia
above. Exciting stuff. COCkay. Very well. Have a
great day.

MR. SHER: Thank you.

CHAI RPERSON GRI FFI'S:  Appreciate it. M.
Bail ey, M. My, is there any other business for the
Board in the norning session?

M5. BAILEY: M. Chairnman, we would just
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like to have the revised plans before the applicant
| eaves and that's it, sir.

CHAI RPERSON GRI FFI' S:  Excel | ent. Exactly.
We need the revised plans that would be put into the
record. O course, that would be part of the
condition on the order. |If there is nothing further
then, let's adjourn our norning session.

(Wher eupon, the Public Hearing was
recessed at 12:33 p.m to reconvene at 2:08 p.m this

sanme day.)
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AF-T-EERRNOON S-E-S-S-1-ON
2:08 p.m

CHAlI RPERSON CRI FFI S: My nanme is GCeoff
Giffis, Chairperson. Joining ne today is the Vice
Chair, Ms. Mller, and also with us is M. Etherly.
Representing the National Capital Planning Comm ssion
is M. Mnn and representing the Zoning Conm ssion
with us this afternoon is M. Hildebrand.

Copies of today's hearing agenda are
avai l abl e for you. They are located at the table
where you entered into the hearing room You can pick
it up and see where you are on the chronol ogy of our
agenda this afternoon.

Several inmportant things | will state in
my opening, | will try and do it quickly, so we make
up alittle tinme and we appreci ate everyone's pati ence
as our norning session went a little bit over, but
we're going to get right into our agenda this
af t er noon.

First of all, 1 would ask that people,
pl ease, turn off all cell phones and beepers and any
ot her noise making transmtting devices, so that we
don't disrupt the testinony that is being provided
before us, but inportantly don't disrupt the recording

of that testinony.
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Attendant to that, we do ask that people
fill out two wtness cards. Wtness cards are
avai l abl e at the tabl e where you entered i nto and al so
at the table in front where you will provide testinony
to the Board. Those two cards go to the recorder
sitting on the floor to ny right prior to comng
forward. When you do conme forward to speak to the
Board, | would ask that you just state your nane and
address for the record, and that will, of course
ensure that anything in the transcript of which the
Court Reporter is creating, anything in the transcript
that you say is given to your credit and it also
allows us to spell your nanme correctly.

The order of procedure for special
exceptions and variances is as follows: First, we
hear the statement of the applicant and the case
presentation, essentially. Secondly, we will hear any
Government reports attendant to the application,
Ofice of Planning, Department of Transportation,
et cetera. Third, we wll hear from the Advisory
Nei ghbor hood Conmi ssion within which the property is
| ocat ed.

Fourth, we will go to persons and parties
i n support of the application. Fifth would be persons

and parties in opposition to the application. Sixth,
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finally, we will hear fromthe applicant agai n and any
closing, rebuttal w tnesses testinony or any closing
remarks. We do have an appeal on the schedule for
this afternoon. Wen we get to that appeal, 1'Il go
t hrough our order of procedure for that specifically,
so | don't take everyone's tine to wal k through that.

Cross exam nation  of Wi tnesses is
permtted by the applicant and parties in a case. The
ANC within which a property is located is
automatically a party in a case. O course, being a
party is a higher | evel of participationin a case and
we will explain all of that if and when we get to a
poi nt of which we establish parties in any particul ar
case. Once they are established and cross exam nati on
is well underway, there is nothing that prohibits this
Board fromcurtailing the direction, the time or the
substance of cross exam nation, so that we stay on
point and stay within jurisdictions of the Board.
Again, | will be very specific in that direction as we
find the need that arises.

Qur cases will be closed at the concl usion
of our hearings today, unless we have additional
information that is required by the Board or unl ess we
have postponenents, continuances or rescheduling of

those. If we do require additional information in a
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heari ng on a case, we will be very specific as to what
i nformati on should be provided and when it shoul d be
provided into the Ofice of Zoning. Again, at the end
of cases, | will be very specific as to our procedure
nmovi ng towards any sort of deliberation.

The Sunshine Act requires that this Board
conduct all of its proceedings in the open and before
the public. This Board does enter into Executive
Session periodically in order to review records or
del i berate on cases. This Executive Session time is
in accordance wth our rules, regulations and
pr ocedur es. It is also in accordance with the
Sunshi ne Act.

Let ne ask all those who are present
today, well, first, before | do that, let ne say a
very good afternoon to Ms. Bailey, who is sitting on
my very far right, representing the O fice of Zoning,
Ms. Rose, next to her, also of the Ofice of Zoning.
Ms. Monroe with the Ofice of the Attorney CGeneral and
M. My with the Ofice of Zoning.

| " mgoing to ask all those who are present
today that are going to address the Board, provide
testimony or any sort of evidence if you would,
pl ease, stand and give your attention to Ms. Bail ey,

she is going to swear you in.
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MS. BAI LEY: Pl ease, raise your right

hand.

(Wher eupon, the witnesses were sworn.)

CHAI RPERSON GRI FFI'S:  Thank you all very
much. Wth that, now, you have all been sworn in.
|"m going to ask if anyone has prelimnary matters.
Prelimnary matters are those which rel ate to whet her
a case wll or should be heard today, requests for
post ponenents, continuances, wthdrawals, whether
proper and adequate notice has been provided. These
are elements of prelimnary matters.

These guys are all going to fight for the
first seat to see who addresses what. W're going to
take in chronol ogical order, but just to make sure
anyone that has prelimnary nmatters can bring themup,
at this time. And, obviously, we have several inthis
afternoon's case.

Wiy don't we | ook at 17315, which is the
Todd Collins variance, M. Bailey, unless you are
awar e of anything el se?

MS. BAILEY: M. Chairman, there are three
cases on the docket this afternoon and there is a
request for postponenent for all three of the cases.

CHAI RPERSON GRI FFI'S:  Okay.

MS. BAILEY: The first of whichis, as you
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i ndi cated, Todd Collins. 1Is that the one?
CHAlI RPERSON GRI FFI' S: Yes.
MS. BAILEY: That you would call first?
CHAI RPERSON GRI FFI'S:  Excel | ent.
M5. BAILEY: Would you like for me to call
that or is that sufficient?
CHAI RPERSON GRI FFI'S: | think we can take

it upas aprelimnary matter. W don't need to do it

within the case, we'll save a little tinme. Wy don't
we take it up now, at this point. Pl ease, have a
seat. Very well. | know you are aware that we had a

hearing date set on the 10'" of My, the 14'"" of June
and now the 15'"" of Novenber. Did you want to
i ntroduce yourselves for the record and then also
address why we're here again for the third tine?

MR. McRAE: Yes, good afternoon. M nane
is David MRae. |I'mwth the Law Firmof Giffin and
Mur phy. I"m a co-agent along with Ms. Gerson, who
couldn't be with us today, because she just had her
first child yesterday.

CHAI RPERSON GRI FFI'S: Ch, good.

MR McRAE: And with me is Todd Collins,
who is the applicant in this case. M. Gerson, before
she went on maternity |eave, had witten a letter

addressed to the Board explaining that M. Collins'
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prior counsel in these matters had subnmitted a letter
of resignation.

CHAI RPERSON GRI FFI'S: R ght.

MR- MRAE: He had retained our firmto
represent him and that being newy aboard, we were
trying to work within what we found in the files to
further the application and al so because M. Collins
had been awaiting the opportunity to assenble the
rights to develop this project as has been subm tted,
the original time, | guess, in the last hearing, it
was estinmated Septenber of 2005 with the CHD. That
has still not happened. M. Collins could articul ate
further, | think, as far as where that process is.

CHAI RPERSON GRIFFIS:  Yes. Let's see if
we can get at least a little detail, because, quite
frankly, looking at this, it looks like it is where we
have been nonths ago and I' mnot sure why we woul dn't
nmove to dismiss this now. Just to give you full out,
S0 you can address all these issues, |I'mnot even sure
what relief you are seeking nor |I'mnot sure how you
coul d know, because you haven't retained site control
of the additional site. So help me understand.

MR TODD COLLI NS: Sur e. The lots in
guestion are honestead lots and the DHCD has had

ownership right, ownership issues regarding those
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homestead | ot s and Jay Greene as well as Bob O Derrick
are the two principals within DHCD who are hel ping to
resol ve this issue.

Because t hey have been vacant for so | ong,
there were tax liens, there were a nunber of issues
involving the lots that are being unwound and being
resol ved and that process is taking nuch |onger than
anti ci pat ed.

The ironic thing about this is these lots
will produce |ow to noderate incone housing and they
are the lots that are taking the |ongest to get
settl ed. The lots that are producing narket rate
housing, they are fine and we're ready to build but
until Jay G eene and Bob O Derrick finish the job that
they are doing, we can't get started.

| just spoke to Bob O Derrick on Friday
and he has said that he should have all issues
resolved and the lots should be transferable by
February, at the | atest February '06.

CHAI RPERSON GRI FFI S: kay. Any ot her
guestions?

VICE CHAIR M LLER. Was there a reason why
this was brought forward as an application before it
was ready?

MR. TODD COLLINS: Yes, thereis a reason.
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Oiginally, these lots were purchased froma conmunity
devel opnent associ ation and, at the time of purchase,
it was understood that that conmmunity devel opnment
association had authority to develop on those |ots.
Well, a nonth after the purchase, that community
devel opnment associ ation disbanded and ran out of
funds. So, consequently, it made this whol e process
drag on a bit |onger than anti ci pated.

CHAI RPERSON CGRI FFI'S:  Anyt hing el se? Any
ot her questions? |Is there anyone el se here attendant
to 173157

M5. MCHELS: | am

CHAI RPERSON GRIFFI'S: And you are? Are
you representing the ANC?

M5. MCHELS: No. |I'mMartha Mchels. |
own the property that adjoins one of the vacant |ots.

CHAI RPERSON GRI FFI'S:  Okay. And you were
anticipating giving testinony today as a person?

M5. M CHELS: Yes.

CHAI RPERSON GRI FFI'S:  And you were going
to be in opposition or support?

M5. M CHELS: (Opposition.

CHAI RPERSON @RI FFI S: kay. Any ot her
clarifications. You're in opposition to the project

t hen as a whol e. |s that correct?
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M5. MCHELS: No. |'min opposition of a

house being built against nmy backyard that is two
stories tall.

CHAI RPERSON GRI FFI'S:  Okay.

M5. M CHELS: They are buil ding a building
agai nst ny property.

CHAI RPERSON GRI FFI'S: I ndeed. So | would
be correct in saying that you are in opposition to the
project? Yes? I'msorry. | will try and be clear.
Are you in opposition to postponing this case today?

MS. M CHELS: No.

CHAI RPERSON GRI FFI S: Are you here to
speak to the notion?

M5. MCHELS: No, no, I"'m-- the project.

CHAI RPERSON @RI FFI S: Ri ght . Ckay.

| ndeed. Al right. Ohers, comrents?

BOARD MEMBER ETHERLY: Vell, it would
seem M. Chair, that, | nean, we essentially have two
choi ces. Part of the challenge is, you know,

obviously we were presented with two requests for
post ponenents previously and | think we understood
then and do now the challenge in assenbling the
appropriate state of readiness, if you will.

So one option woul d be to conti nue to nove

forward with a postponenent, M. Chair, or of course
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the other perspective wuld be a dismssal.
Essentially, I think where we find ourselves is we're
kind of holding a date in stasis, if you will, while
this gets sorted out which is a sonewhat awkward
position for us to be in.

| definitely wunderstand and | think
per haps not bei ng t oo presunptuous and speaki ng for ny
col | eagues, | think we all do but I think, M. Chair,
that is kind of the challenge in ternms of how do we
proceed forward. M concern is what if we're back at
this same position in February and that is sonething
that, of course, is conpletely outside of your control
and not owed to any fault of your own, M. Collins.

So with that, M. Chair, perhaps all |
have done for the last one mnute is just kind of |ay
out where we are.

CHAI RPERSON GRI FFI'S:  No, | think -- and
succinctly done and | think the difference here with
this, and you saidit well, | nean, it's difficult for
us to schedule things so far i n advance as we have to
do and then not be able to utilize the tine, late or
not starting in the afternoons.

BOARD MEMBER ETHERLY: Sure.

CHAI RPERSON GRIFFI'S: But this is clearly

an exanpl e of sonething that is beyond the applicant's
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control.

Do you anticipate that the plans would
change dramatically as this conmes back?

MR. TODD COLLINS: No, the plans --

CHAI RPERSON GRI FFI'S:  You're ready to go,
to build as soon as you get the --

MR, TODD COLLINS:  Yes.

CHAI RPERSON GRI FFI'S:  -- honestead title
cleared and all of that issue?

MR TODD COLLINS: Correct.

CHAI RPERSON Rl FFI S: And that is, |
guess, where it's somewhat persuasive in setting this
of f and not noving to dism ss or pushing you hard to
wi t hdraw the application. There seens to be a
substantial anmount of detailed information that has
happened on this. After all, the Ofice of Planning
has reviewed this already and submitted into the
application, the council menber which the property is
| ocated has al so and the ANC has acted on this.

And am | correct that the Munt Vernon
Hi storic District has also taken an account on this?

MR, TODD COLLINS:  Yes.

CHAI RPERSON GRI FFI'S:  Has HPRB staff?

MR. TODD COLLINS: They have. The Mount

Ver non Nei ghbor hood Associ ati on has revi ewed t he pl ans
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and has submtted a |l etter of support as well, as well
as the ANC and a few ot hers.

CHAI RPERSON GRI FFI'S:  Okay.

MR MRAE: W also wish to add in
response to one of the things that you just nentioned
a nonment ago that there were two O fice of Planning
reports, an original one in My, | think, and a
suppl ementary one in June, if | have ny dates correct,
| apologize if I'm wong about that, that reflected
general support but took exception to M. Collins'
request for a 3 unit construction for part of this
proj ect .

One of our firm s responsibilities as we
come on wll be to anmend that application in
conformty to what the Ofice of Planning has
reconmended.

CHAI RPERSON GRI FFI'S:  Ckay.

MR MRAE: So to that extent, it would
change it. They would all be 2 unit flats.

CHAI RPERSON GRI FFI'S: Okay. Right. And
Exhibit 48 and 42 is the Ofice of Planning' s report
in the case.

BOARD MEMBER ETHERLY: M. Chair?

CHAI RPERSON GRI FFI'S: Yes?

BOARD MEMBER ETHERLY: | would have no
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objection to nmoving in the direction that you have
started to kind of outline for this and | think,
clearly, also with the change in | egal counsel, this
af fords the applicant an opportunity to have his | egal
counsel get fully up to speed on the direction in
whi ch you want to nove. So I'm confortable wth

| ooki ng forward, M. Chair.

CHAI RPERSON GRI FFI S: Excel | ent. I
appreciate that. | think we should probably then | ook
at -- if Ms. Bailey and M. My can assist ne in our

schedule. W have advertised well out into March.

BOARD MEMBER ETHERLY: Ckay.

CHAI RPERSON GRI FFI'S: | don't know where
we could put this in, but let's ook for that now.

VICE CHAIR M LLER: Why don't we put it at
t he end?

MS. BAILEY: M. Chairman, while the date
i s being contenplated, | just wanted to nake sure that
the record is clear that this project is |located on
4'"" Street, NNW The public hearing notice indicates
that it's 14'" Street, but that's not correct. It's
4'" Street, N.W

MR MOY: M. Chairnman?

CHAI RPERSON GRI FFI'S:  Yes, M. My? W

have got the afternoon of April 25'" open. You guys
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don't seemtoo concerned about that far out.

MR TODD COLLINS: No, that's fine. I
have been waiting a year on this, so 30 days won't
kill rme.

CHAI RPERSON GRI FFI' S:  That's 60 days from
February.

MR. TODD  COLLI NS: Vel |, I was
anti ci pati ng March.

CHAI RPERSON GRI FFI'S:  Oh, | see.

MR. TODD COLLI NS: So if it's in April
then it's fine.

CHAI RPERSON CRI FFI S: Ckay. M. My,
difficulty with that date?

MR MOY: Not at all, sir.

CHAI RPERSON GRI FFI'S: Ckay. Then let's do

MR MOY: (Kkay.

CHAI RPERSON GRIFFIS: W' |l set this for
the afternoon. Hopefully, all that will get set up.
Qobvi ously, the Board doesn't |look highly on two or
t hree conti nuances.

This is obviously a very particular and
uni que situation that you have found yourself in and
we'll look forward to addressing an awful |ot of

concerns and al so sone of the other issues that have

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

137

been brought up in the last application for sone
anendnents to the existing application. W'l set
this then for the first case in the afternoon on the
25" of April.

MR. TODD COLLINS: Okay.

CHAI RPERSON GRI FFI'S:  Very wel | .

MR. TODD COLLINS: Thank you.

CHAI RPERSON GRI FFI' S:  Thank you very much.
Let's nove ahead then. W have another request in
17360.

MS. BAILEY: Yes, M. Chairman, and it's
from Yosief Mahar ai e. Pl ease, excuse the
pronunci ation. That's Application No. 17360.

CHAI RPERSON GRI FFIS: M. Gell?

MR, GELL: M. Chairman, ny nanme is
Stephen N  Gell. | am a zoning attorney and |
represent Yosief Maharaie and his project, whichis a
48 unit project that is 24 flats over on Tal bert
Street, S.E. For a nunber of reasons we're asking for
a post ponenent, one of which is that | canme into the
case fairly late and realized that a good bit of the
groundwork with the community had not been done.

W have noved very quickly to try to
correct that. W have a neeting com ng up on Tuesday

night with the coomunity. W have also talked with a
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great many peopl e and we under st and t hey have concerns
that we're going totry to neet if we can or at | east
explain why it won't be possible.

In addition to which, in relooking at the
Zoni ng Regul ations on this, it |ooks as if we're going
to need a variance under 410 to permt the entrance
not to face the street, which will be Tal bert Street,
but rather to face to the side yard and we'll be
asking for that variance in due tine.

| mght add the project itself will | ook
very nmuch the sane. W are going to squeeze it
together. There was a break in the buildings, which
we realize now we could not do and still stay within
the Zoning Regulations for 410. Therefore, we're
elimnating that break but the project wll
essentially | ook the sane. There may be a trim here
or atrimthere, but substantially it will be what we
had presented previously.

CHAI RPERSON GRI FFI S: But, M. Cell,
understanding that there is community work as you
i ndi cate, obviously we're | ooking for an application
that nmeets the test and if it conmes in with great
support, that is all the better, but we heard this
last in Septenber. 1|s that correct, the 20'"?

MR. GELL: | was not on board at the tine.
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Ther e was one post ponenent, as far as | know. | m ght
add that the Advisory Nei ghborhood Comm ssion net on
this and they did vote to support the request for the
post ponernent .

CHAI RPERSON GRI FFI'S:  Okay. There it is.

What are you | ooking for in ternms of dates?

MR GELL: | would -- well, we would be
ready to go | believe in one or two nonths. | hope we
don't have to wait until March. | had hoped in

January but, of course, that's really up to your own
schedul e.

CHAI RPERSON GRI FFI'S: You don't think this
is substantively changing. |Is that correct?

MR GELL: MW thought was that it's not.

CHAI RPERSON GRI FFI'S:  For the variance.

MR CGELL: But it is adding a variance to
what ot herwi se woul d be sinply a special exception, so
one m ght say that whenever you do that -- but the
change in terns of the effect on the comunity i s not
substantial. It's only a change in the part of the
Zoni ng Code that we're |looking to --

CHAI RPERSON GRIFFI'S: Right. W're going
to have to set this out for at least the
announcenents. 1Is that correct? You' re goingto have

to repost it at mninmumand probably --
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MR, GELL: We would be happy to repost.

Do you think you need tine to advertise and so forth?

CHAI RPERSON GRI FFI S: Fai r enough. MVs.
G azer, your opinion?

M. GLAZER: Wll, M. Chair, it's ny
t hought that it sounds |i ke a substantive change that
woul d require additional notice.

MR, GELL: Per haps two nonths would be
enough time if there is a slot to devote.

CHAI RPERSON CGRI FFI' S:  Anybody see any free
af ternoons?

MR CGELL: Wien | talked to staff earlier,
a few days ago, it appeared that there may have been
an opening on January 17'" | don't know if that's
still avail able.

CHAI RPERSON CGRI FFI'S:  Not that | see. M.
Moy, do you see that? Do you see any other dates?

MR. MOY: Not in January, sir. There is
one. | kind of hesitated. | mean, there is an
opening in the afternoon of February the 14'"

CHAI RPERSON @RI FFI S: Yes. Very well.
Let's set this for, M. Gell, the 14'" of February
2006. Is that accommodati ng? Are you avail abl e?

MR CGELL: That will be fine. Thank you.

CHAI RPERSON GRI FFI'S: Ckay. It's goingto
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be the second case in the afternoon on the 14'" of
February.

MR. GELL: Thank you very nuch

CHAI RPERSON GRI FFI'S:  Certainly. W will
see you then.

MS.  BAI LEY: M. Chairman, is it
appropriate for me to ask M. Cell to get us the
wite-up of the relief that is needed as soon as
possi ble, so it can be readvertised?

CHAI RPERSON GRI FFI'S:  Absol utely.

MR. CELL: Yes, | do hope to have that to
you very shortly. May | just add one other thing?
The nane of the owner is spelled in the notice as --
it's MAA-HA-R-A-|l period. There is no additional A-
|. So perhaps in the new notice, that -- that nakes
it alittle easier to pronounce. Thank you.

CHAI RPERSON GRI FFI S Very wel I, M. Cell.
W fully anticipate on the 14'", as we have carved
that afternoon out which w Il change our schedule
dramatically, that you will be ready to go with the
application and we don't anticipate there to be any
sort of request for a postponenent, continuances, at
that tinme as it would be very difficult for the Board,
| think, to reviewthat. Good. Thank you very nuch.

Then let's nove ahead to the next.
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MS. BAI LEY: M. Chairnman, there is a

request concerning Appeal No. 17356 of Bannum Inc.
for a postponenment of this application.

CHAI RPERSON GRI FFI'S:  Yes? A full table.

MR GORDON: | am M chael Gordon

CHAI RPERSON GRI FFI S: If you wouldn't
m nd, just touch that.

MR GORDON:. Sorry.

CHAI RPERSON GRI FFI' S:  Excel | ent.

MR GORDON: Yes. |'m M chael Cordon. |
represent Bannum Inc. This is the first tine | have
had an opportunity to be before the Board.

CHAI RPERSON Rl FFI S: Have you read
anyt hi ng about us?

MR GORDON: | think so.

CHAI RPERSON GRI FFI'S:  All good, |I'msure.

VR,  GORDON: But | know you have also
wat ched ne at the Court of Appeals now that | --

CHAI RPERSON GRIFFI'S: I n detail.

MR. GORDON: | appreciate the fact that we
had one post ponenent granted on religious grounds in
Cctober. W' re asking for another postponenent now.
Basically after the first postponenent, my co-counsel
contacted the Board and he said that he could not

appear in Novenber because of conflicts and he was
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told that it would probably go i nto Decenber

That was the information | had, so | told
him the week of Decenber 6'" is out for ne. O her
than that, 1" mavailable. So, basically, I just found
out on the 10'"" that this hearing had been schedul ed
for today and I was planning on calling my principal
of the conpany, David Lowery, to testify and he was
al ready not avail abl e. He was out of town and he
woul d be out of town all this week

So what |'mrequesting to have -- | guess
DCRA' s counsel only learned of it frommy request for
post ponenent and ny call to him so | guess we were --
you know, | certainly wasn't ready to go and | don't

have ny case ready to go today and | would request

sonme sort of a postponenent. Frankly, whenever you
could fit us in. It doesn't really matter to ne.
Q her than Decenber 6'", |'m avail abl e.

CHAI RPERSON GRI FFI S: And we do have a
DCRA representati ve here and actual ly i s opposing this
del ay or a postponenent.

MR. RUSHKOFF: No, we are not opposing the
del ay or postponenent. W were opposing a stay of the
case. W wanted the case to proceed. This is just
over whether it proceeds today or whether we set a

date in Decenber and we woul d not oppose that.
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CHAI RPERSON GRI FFI'S:  Okay. But just to

be clear, your Exhibit No. 25 is titled DCRA s
opposition to Bannum Inc's request to del ay hearing.
MR.  RUSHKOFF: Oh, that was an earlier

notion they nade, they said to delay the hearing or

stay it. That predates this issue by a couple of
nont hs.

CHAI RPERSON GRI FFI'S:  Okay. | don't know
that that's correct, but we'll nove ahead and not get
into the details. So here we are third in the

af t ernoon agai n asking for a continuance. Understand
in terms of not being prepared and not being able to
go forward today, and |I'm not sure why there would
have been mi sconmunication even down to DCRA and we
di d announce in public our next date and filing. But
that being said, this is where we are

We al so have a notion to intervene and |
wonder if the Board wants to take that up as a
prelimnary matter and then take up the notion. W
have the participants that are here that can speak to
that issue or we could just nove ahead to taking up
this notion that's before us. Let nme hear any quick
opi nions on that.

MR. GORDON: Chairman Giffis?

CHAI RPERSON GRI FFI'S: Yes?
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MR GORDON: Is this anotiontointervene
in Bannum because |I'mnot aware of one?

CHAI RPERSON GRI FFI'S:  Yes, Regi na Janes
notion to intervene, Exhibit No. 24. Do you have
t hat ?

MR GORDON: When was it filed?

CHAI RPERSON GRI FFI'S: | woul d have to get
the original out.

VICE CHAIR M LLER.  Sept enber 30'".

CHAI RPERSON GRI FFI S: Sept enber 30'" is
what Board Menbers are sayi ng.

MR. GORDON:. O 2005?

CHAlI RPERSON GRI FFI' S: Yes.

MR GORDON: Yes, | don't think I received
that. Do you have it?

UNI DENTI FI ED SPEAKER: | don't have it.
Not everything is served in this proceedi ng.

CHAI RPERSON CRIFFI'S: It was subnmitted by
Donal d Tenple. A certificate of service follows. It
was served on Shawn Whittaker in Jefferson Street and
al so M. Rushkoff at the O fice of Corporate Counsel.
When was this stanped in? |ndeed, the Board Menbers
were correct, the 30'" of Septenber. Well, let's get
you copies, hey? Good. W're going to delay just to

get copies so you have it. It will be a quick read.
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It's a page. Let nme ask, is Ms. Janes present? Not
noti ng her presence. kay.

MR BOND: M. Chairman?

CHAI RPERSON GRI FFI'S: Yes?

MR BOND: I am Johnni e Bond. I am
standing in on behalf of Donald Tenple. He is
actually in trial right now.

CHAI RPERSON GRI FFI'S:  Good. Excellent.

VR,  BOND: So |I'm standing in. We' |

request the i ndul gence of the Board. | would like to
also reviewthe submtted file. | have the file with
ne. I don't have that actual docunent anong the

docunents that | have.

CHAI RPERSON GRI FFI'S:  Okay. Well, we'll
make three copies then. Are you prepared to address
guestions on it then? W'Il let you read it first
bef ore you answer that.

MR BOND: Yes, | would like to have a
| ook at it.

CHAI RPERSON GRI FFI S: Ckay. Well, thisis
the time we usually turn on the Miuzak, but our wiring
is not conplete yet. | think we probably ought to use
this tine. If we were to nake this go today, we
probably woul dn't finish and m ght need anot her tine.

MR. RUSHKOFF: | just want to note for the
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record that, this is Bennett Rushkoff, the certificate
of service has "Ms. Janmes hereby certifies that she
mailed it.” It's not signed by her, but by Donald
Tenpl e.

MR GORDON: Yes. | think also |ooking

at, it's addressed to Shawn Wiittaker at ny firnms

address. | know!l didn't receive it. Shawn Wittaker
is in another firm so | don't know where it got
crossed. It may have been sent back for all | know.

CHAI RPERSON CGRI FFI' S: Al right. Vel |
let's take a read. Very well. Everyone had an
opportunity to read it?

MR BOND: Yes.

CHAlI RPERSON (Rl FFI S: We' || take quick

comments because | would Ii ke to decide this today, so

that as we set forth -- first of all, the notion for
a conti nuance we'll have to decide today and t hen any
sort of continued proceedings, we'll know who the

pl ayers are.

Just note that our regulations indicate
t he standard of judgnent of granting party status or,
as it's iterated here in appeal, an intervenor is how
that person would be clearly and distinctly inpacted
by the decision of a board. How are they different

t han t he general public is howl have al ways been abl e
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to grasp.

So why don't we allow you an opportunity
to address that at this point. W do have the witten
subm ssi on, Exhibit No. 24. The Board has read it and
| would caution at this point it doesn't tend to rise
to the I evel of being granted i ntervenor status, in ny
opi nion, at this point.

MR.  BOND: kay. I find nyself in a
particularly interesting position for the Board. As
| was in agreenent to represent this matter in ny
col | eague's or principal of the lawfirm s absence, |
amal so nowfaced with a particular issue that I' mnot
t hat educated about. So | do apol ogize to the Board
and to the applicant and co-opponent in this matter.

CHAI RPERSON GRI FFI'S: Wl l, let nme dothis
then. 1'mgoing to ask. It would be nore appropriate
and, frankly, we're nore interested in getting to the
substance and not rushing into things that we don't
need to. Then at this point we could take up the
notion to postpone. That woul d exenpt you fromthat
di scussion. Are you prepared to not participate in
t hat ?

MR BOND: No, that's fine with ne.

CHAI RPERSON GRI FFI'S:  Okay. In that case

then if we were, in fact, to postpone this we would
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t hen take up any intervenor or request for intervenor
at that |later date. If we denied a notion for
conti nuance, then we're back to where it is.

MR. BOND: Sure.

CHAI RPERSON CGRI FFI S: And we'll have to
deal with it as we woul d.

MR. BOND: Sure.

CHAl RPERSON Rl FFI S: s there any
objection to doing that? Very well. Let's get to the
heart and substance of why we're here today. Well
no. But first the prelimnary matter and we do have
a scheduling issue and the date that was set. Let's
| ook then to do we have proposed dates? | understand
that you're available anytine after Decenber or in
Decenber.

MR. GORDON: Except the week of Decenber
6'" t hrough 11'".

CHAI RPERSON GRI FFI'S:  The 6'", which | can
guarantee you you're not getting. So there it is.
VWat else do we have? M. My, are you aware? Oh,
yes. M. Mller?

VICE CHAIR M LLER: | was wondering if
bot h of you m ght be able to give an opinion as to how
much tinme this would take, so when we're | ooking at

our schedul e we can be able to assess better where we
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m ght fit the case.

MR GORDON: Wll, | can't see M.
Lowery's testinony taking over an hour includi ng cross
exam nati on, maybe two hours at the nost, dependi ng on
how many questions are received fromthe Board. There
woul d be sone evidenti ary subm ssions al so but | don't
see it being, you know, a three day hearing or
anything like that.

CHAI RPERSON GRI FFI'S:  Nor do we.

MR GORDON:  Yes.

CHAI RPERSON GRI FFI S: In fact, here is
where we were coming from | was | ooking at all ow ng
15 minutes for each participant to brief the issues,
that all the issues would be submitted in witing
prior to the date that we set. They should be clear,
conci se.

The Board will obviously have fully read
it as we have for today's proceeding. W would allow
that tinme just to highlight the issues, |end you that
time to do that. W would take Board questions which
woul dn't count towards that time, and then have the
partici pants deal with the appeal as they woul d.

MR, GORDON: Ckay. My only reason for
suggesting that much tinme was based on reading the

prior transcript and howlong it seened to take to --
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CHAI RPERSON CGRI FFI'S:  Ri ght.

MR. GORDON: -- get through things and |
was just trying to give you a realistic estinmate.

CHAI RPERSON Rl FFI S: Right, and |
absolutely understand. And | think this is -- it is
not ny anticipation, and especially wth the
subm ssions that we have already had, that this wll
not be as lengthy or substantive or require as many
W tnesses as previous. And frankly, based on the
el enents that the appeal is being brought, | don't
think it can.

MR. GORDON: Well, | would say, too, that
this is a new natter in the sense that, you know,
their other counsel that represented Bannum at the
prior hearing, they did what they did and | would |i ke
to have the opportunity to do what | can do as well.

CHAlI RPERSON CRI FFI S: Ri ght . But the
issue for this appeal is going to have to be nade
fairly clear as to why this isn't the sane issue that
we have heard previously. QOherw se, there woul dn't
be a basis of hearing this appeal.

MR. GORDON: Right.

CHAI RPERSON GRIFFI'S: In fact, that wll
be one of the first questions that conmes from the

Board prior to you leaving today, a clarification of
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what is actually bei ng appeal ed so that we can assess,
because there may well be -- there will be, 1'msure,
di scussion prelimnary and very expedi ti ous of whet her
this is a redundant el enent and, therefore, not right
for appeal before the Board as it has already been
heard and deci ded.

MR. GORDON: Ckay. | don't understand the
redundancy. | mean, | can understand there being an
i ssue that has been raised previously as being, you
know, happened before, you have al ready had your shot
at it. This involves sort of a culmnation, | would
say, of DCRA deci sions.

Qur factual issues that we brief here
woul d be -- one would be the estoppel issue. That
woul d be the factual issue. And the prior appeal,
think the Board really said the appellant is the ANC
here and t he appel | ant can't be estopped frombri ngi ng
an appeal . Ckay.

This case is we're the appellant and
we' re saying that DCRA that issued a deci sion agai nst
us is the one that can be estopped. So this involves
a consideration | would say and al so, now we have the
advant age of sonme of the Board' s rulings.

For exanple, the Board ruled that these

deci sions, right, by DCRA early on which said that we
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had zoning there were, in fact, decisions. Now, the
Board did deny that there was a tinme limt that went
off fromthese decisions, but they did find that they
were adm ni strative decisions under that act. Ckay.

CHAI RPERSON GRIFFI'S:  You're taking the
estoppel back to -- you're talking about the
interpretive letters?

MR GORDON: Yes, because | think --

CHAI RPERSON QR FFI' S: I's t hat
adm ni strative?

MR GORDON: I don't think that the
Certificate of Occupancy can be considered in a vacuum
in terms of our reliance. You know, the letters
started out, then comes the building permt and then
conmes the Certificate of Occupancy after an appeal has
been filed, but the prelimnary matters that took
pl ace there really put us in a position where there
was no way out and there was really no way out, and we
had relied to our detrinment going through this.

And | think the other thing the Board
criticized during its decision was where are the
specific expenses that are associated on the tine
line, and I think | can better clarify that for the
Board, as well, because that was an i ssue that cane up

alsointhe briefs at the Court of Appeals in terns of
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expenses and danages and | think | can clarify that
al so.

CHAI RPERSON GRI FFI' S:  Ckay. So we'l |l have
an el ement of estoppel ?

MR GORDON:  Yes.

CHAI RPERSON GRI FFI S: Are there other
el ement s?

MR GORDON: The other elenent that |
think really needs to be addressed and | would i ke to
see, you know, | have a feeling howthe Board may cone
out based on prior notions for stay, but the
revocation notice that we received in this case said
you have a right to appeal under 12(a) DCWVR 110. 6.
kay.

That regul ati on says your right to appeal
cones out of a D.C. statute that involves a use
violation, 641.09. That statute says that -- says any
adj udi cations of civil matters, and this is a civil
matter here, have to be done under Chapter 2, Title
18. The only BZA appeal that exists under Chapter 2,
Title 18 is one in which the BZA is reviewing a
deci sion of a hearing exam ner.

W requested a decision from a hearing
exam ner and we have a pending case at the Ofice of

Adm ni strative Hearings, because those hearing
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exam ners have now been transferred there by a statute
that took effect in Cctober 2004.

CHAI RPERSON CGRI FFI'S:  So t he ot her el enent
you're going to bring to the Board is whether we
shoul d stay t he revocati on based on your readi ng of --

MR. GORDON: Right.

CHAI RPERSON Rl FFI S: -- the civil
infractions process, we'll say it that way.

MR. GORDON: Right.

CHAI RPERSON GRI FFI'S:  Under 641.

MR. GORDON. Right, based on the notice
t hat we received which said --

CHAI RPERSON GRI FFI'S: R ght.

MR. GORDON: -- what the appeal right was
through the civil infractions process.

CHAI RPERSON GRI FFI S: Are you famliar
with the processing of Choharis in front of this
Boar d?

MR GORDON: The --

CHAI RPERSON GRI FFI'S:  The case, a civil
infraction case, Choharis?

MR, GORDON:  No.

CHAI RPERSON GRI FFI' S: Ckay. M. Rushkoff,
are you famliar with that?

MR. RUSHKOFF: Not at this nonent.
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CHAI RPERSON Rl FFI S: kay. I am not

trying to put anyone on the spot but it seens to ne --

MR GORDON:  You did.

CHAI RPERSON CRI FFI' S: Looki ng at 641. 09
and the other statutes, it seens to ne that the Board
was decisive in taking up that issue of whether that
was appropriate to be before the Board. | amnot sure
t hat we have the sane factual matters, but | think it
woul d be inportant for everyone to | ook at that prior
to going forward al t hough --

MR. GORDON: \What year is it?

CHAI RPERSON GRI FFI'S: Ms. MIler hasit in
front her.

VICE CHAIR M LLER | have it in front of
me. There were two decisions that we ruled on that
sounds |i ke what you're tal king about, so | think it
woul d be useful for both parties to |look at these
cases. One is Choharis, decision date, April 20
2004, Appeal No. 03-0001. The other case i s Robi nson,
deci ded Septenber 28, 2004 and that nunber is Appeal
No. 04-0001.

MR GORDON: Are those decisions on the
websi te?

VICE CHAIR M LLER: They deal with -- yes.

CHAI RPERSON GRI FFI S: They should be
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post ed, yes.

VICE CHAIR M LLER: And they deal wth
certaincivil infractions under that statute not being
Wi thin our jurisdiction. And yours may or nmay not be,
but this differentiates those that are appropriate and
those that aren't for com ng before this Board.

MR. RUSHKOFF: Coul d you provide -- would
you spell the name of the first case that starts wth,
it sounded like, a K?

VICE CHAIR M LLER. Onh, yes.

CHAI RPERSON GRI FFI'S: C.

MR, RUSHKOFF: C.

VICECHAIRMLLER [It's GHOHA-RI-S,
Peter Choharis, CH

MR, RUSHKOFF: CH O?

VICE CHAIR M LLER H.

MR, RUSHKOFF: H A-R-1-S?

VICE CHAIR M LLER  Yes.

CHAI RPERSON GRIFFI'S: Very well. Oher
i ssues?

MR, GORDON:  No.

CHAI RPERSON GRI FFI'S:  Okay.

MR. RUSHKOFF: | was goi ng to suggest that
perhaps we could have the appellant present these

| egal issues and address these cases in a witten
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subm ssion and perhaps even set forth the estoppe
case in a witten subm ssion, maybe with an affidavit
fromM. Lowery, and that m ght allow us to see okay,
you know, let's just see what the appeal is about and
that m ght shorten a great deal our hearing.

And perhaps M. Lowery would do a very

smal | anmount of direct exam nation on the key points

in his affidavit. | could do sone cross exam nation
if necessary. | nean, it mght be that after their
witten subm ssion, | mght then respond that even if

we accept everything here, the estoppel case has not
been made out in which case, you know, the Board woul d
have an opportunity to resolve the case either on the
papers or on the basis of the kind of short argunent
you had envi si oned.

MR GORDON: | think that's what the Board
was anticipating, correct?

CHAI RPERSON GRI FFI'S:  Absol utely.

MR. GORDON: Right.

CHAI RPERSON GRI FFI S: Ri ght . | think
we'll offer an opportunity and | think we'll have
anple time that we'll have your subm ssion. | nean,

it could well be what is in already and you have
addressed both of those aspects, but we can keep the

record open for additional filing on that. W would
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have response and then re-response and then we woul d
be ready to roll.

That shoul d happen very quickly. That's
the difficulty because | would like to have the
i ntervenor have been established now, so that you
could be participating in this, because as we go
forward now you wouldn't be served and the record
woul dn't be open, | guess, unless we --

MR. RUSHKOFF: |s the ANC al ready a party
to this appeal or automatically a party, because |
noticed that Regina Janes identifies herself in the
papers being, | believe, an ANC comm ssioner. And if
what she is trying to do is get the ANC i nvol ved, they
may al ready be involved. It nay be possible to rule
on her notion and not allow her to appear personally,
but yet allow the ANC to partici pate.

CHAI RPERSON QR FFI' S: That' s an
i nteresting point which the Board has taken up before,
but we're going to get the Ofice of Attorney
CGeneral ' s opi ni on on whet her they are autonmatically an
intervenor in this.

M5. MONROE: | can tell you that, under
the regul ations, the definition of party includes the
ANC for the area within which the property that is the

subj ect of the appeal is located on an appeal. So
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yes, the ANC woul d be a party.

My question is | can't tell from Regina
Janes' notion here --

CHAI RPERSON GRI FFI'S: R ght.

M5. MONRCE: -- whether she is appearing
as an intervenor or attenpting to intervene personally
or on behalf of the ANC. | don't think it's clear
from the nmotion and that needs to be established
first.

MR. GORDON: | actually have been serving
the ANC t hroughout the proceeding, so | didn't -- |
t hought maybe M. Janes was filing a separate
intervention.

CHAI RPERSON GRI FFI'S:  And, quite frankly,
| think that the way it's titled, the Board | ooked at
it the sane. kay. So we'll look for that
clarification. Wat I'mgoing to do is ask everyone's
i ndul gence that all of those filings that are com ng
in of which we don't anticipate these are huge
filings, but would be served on Ms. Janes and you guys
can figure out where that should go, as well as the
ANC.

| mean, | don't see any difficulty in
having that. Wrst case, we cone, we haven't had it,

we don't have anot her intervenor on this and we have
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wasted a few reans of paper. |Is that acceptable?

MR BOND: Yes, that's fine. Qur |aw
of fices can receive any --

CHAI RPERSON GRI FFI'S:  Okay.

MR. RUSHKOFF: Ckay. So we'll serve M.
Tenple's office and we'll continue to send sonet hing
to the ANC address.

CHAI RPERSON GRI FFI'S:  Absol utely.

MR. RUSHKOFF: Ckay.

CHAl RPERSON GRI FFI'S:  Absolutely. Very
well. Then let's nove on. | don't see any reason why
we would -- let nme take any opposition to granting a
post ponenent today from the Board. W have heard a
little bit of the discussion, | think, actually in
this case, not that that's a basis for granting
continuances but it may, in fact, focus us and utilize
our time better the next we neet by going through this
exer ci se.

Let's look at dates then if there is no
opposition from the Board. M. My, you have our
cal endar out?

MR. MOY: Yes, sir. Before gettingto the
cal endar, | just wanted to clarify for the Board M.
Et herly has handed ne his absentee ballot to grant any

notion to postpone, so that the Board is aware of
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t hat .

CHAI RPERSON GRI FFI S: Excellent. Thank
you.

MR, MOY: From what |'m hearing, the
Bannum Inc., looking at the nonth of Decenber, the

staff is | ooking at the possibility of a possible tine
in the afternoon of either Decenber the 13" or
Decenber 20'".

They are both probl emati c because we have
ot her cases assigned, but it has the potential of
addi ng a second case in the afternoon of the 13'"" or
the third case in the afternoon of the 20
O herwi se, we're |ooking into January.

MR. GORDON: | woul d have a preference for
the 20'" only because | know |'mout of town and |'I1
be flying back from the west on the like 11'" or
sonething or 12'".  But, | mean, if the 13'"" is the
date I will be there.

CHAI RPERSON GRIFFI'S:  No, it's not going
to be the 13" That would be one heck of a
conbination. GCkay. | think we can try and do it on
the 20'" then. Let's nake sure we have enough tinme by
all those present to get all the filings in. That
puts it pretty quick in terns of turnaround.

If we're at the 15'" now, |'m nnot sure we
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have enough tine by the -- okay. Let's look at two
weeks then for the first subm ssion. W woul d | ook at
-- two weeks would put us in -- then we would | ook at
two weeks for response. W would have the | ast week
for any final responses, everything is in, and let's
see if we have enough time within that. That's about
five weeks. We'll need six prior to the 20'". Yes,
that will just do it. Okay.

MR RUSHKCFF: So the two dates woul d be
Novenber 29'"?

CHAI RPERSON @RI FFI S: Ms. Bailey is
calculating --

MR. RUSHKOFF: Ckay.

CHAI RPERSON GRIFFI'S: -- the days as we
set up here. While Ms. Bailey gets to the dates on
that, and I will reiterate those, which | was doing,
et me ask a very quick question.

I n your opinion, |egal opinion, right now
there is a revocation order of the C of O from DCRA
I's that correct?

MR, RUSHKOFF:  Yes.

CHAI RPERSON  CRI FFI S: Ckay. Thi s
post ponenent doesn't inpact the execution of that,
does it?

MR. RUSHKOFF: It shoul d not.
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CHAI RPERSON CGRI FFI'S:  Ckay.

MR RUSHKOFF: | nean, in our viewwe are
free to proceed the best we can in the Superior Court
and nothing that happens here should prevent the
Superior Court from proceeding with the case. | f
there were a decision here, you know, if there were a
decision, if the appellant were successful here, that
woul d obvi ously have an effect.

CHAI RPERSONGRI FFI'S: That's a different--

MR. RUSHKOFF: But specifically postponing
t he case --

CHAI RPERSON GRI FFI'S:  For the record --

MR. RUSHKOFF: -- should not prevent us
frommoving forward with our case.

CHAI RPERSON GRI FFI'S:  And ot her acti ons.
| just wanted to nake that clear for the record.

MR. RUSHKOFF: Right.

CHAI RPERSON GRI FFI'S:  Very well. Wat we
indicated is two weeks from-- let's see if it works
on the Wednesdays at 3:00 filings. Does that work for
you, Ms. Bailey? So two weeks Wednesday woul d be t he
first filing fromthe appellant.

MS. BAI LEY: Two weeks Wednesday from
today is the 30'", M. Chairman.

CHAI RPERSON CGRI FFI'S:  Ckay.
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BAI LEY: One, two.

GORDON:  The 29'" or 30'"?

2 2 D

RUSHKOFF: Wednesday, Novenber 30'"?

MS. BAILEY: Novenmber 30'". So that the
subm ssi ons woul d be due then, sir?

CHAI RPERSON QR FFI' S: The first
subm ssi on, vyes.

MS. BAILEY: The first subm ssion.

CHAI RPERSON GRI FFI'S:  Then we woul d need
two weeks fromthe 30'".

MS. BAILEY: And then two weeks fromthe
30'" woul d be the 14'", December 14'". And then the
parties will be able to respond. |s that anot her week
or two weeks?

UNI DENTI FI ED SPEAKER  It's one week.

CHAI RPERSON GRI FFI S: It's not going to
make it. Wek and a half subm ssion? W need to --

MR GORDON: | nean, | think if | receive
their stuff on the 14" then, if we're having the
hearing the 20'", that would leave me less than a
week.

CHAI RPERSON GRI FFI'S: Right. No, | want
to push it back as far as possible, but you' re the
first. You' re the first pin to drop.

MR, GORDON:  Ckay.
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CHAI RPERSON &Rl FFI S: It's your

submi ssion. If you can get it inin a week, then we
buy two weeks at the end.

MR, GORDON:  You nean ny subm ssion nowin
a week?

CHAI RPERSON GRI FFI'S:  That's correct.

MR. GORDON: Lowery won't be back until
the end of this week, so that only gives ne the start
of next week to work with him | would like to --
maybe | can cut back on the reply if you want to get

that in earlier.

MR. RUSHKOFF: | don't mind sharing the
cutting intime. | nmean, | don't mnd a one and hal f
weeks, one and a half week type deal. So he would

have a week and a half and then | would have a week
and a half and then, | guess, he would have a brief
period for a quick reply.

CHAI RPERSON GRI FFI'S:  So we woul d have t he
first, the appellant's submission on the 30'"". It's
either the 30'" or the 23" and the 23" is next week.

V5. BAI LEY: And it's the day before
Thanksgi vi ng.

CHAI RPERSON GRI FFI' S:  Right. Like |l said,
you got to get your reports in before the holiday

break. | think we'll have the first subm ssion on the
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30'". That is going to be the bulk of what we're here

for. | mean, there is nore tine required in that one
t han --

MR GORDON: | agree.

CHAI RPERSON GRI FFI'S:  -- the responses to
t hose subni ssions. The responses can pick up

sonetime, but we all need to know what we're here for.
So once the 30'" is done, let's use a week response
then from the other participants as they are
establ i shed.

MS.  BAILEY: So Decenber 7", M.
Chai r man?

MR. RUSHKOFF: How about the 9'", December
9'"?

CHAI RPERSON GRI FFI'S:  Okay.

MR, RUSHKOFF: For our response.

CHAlI RPERSON CRI FFI S: W' ll go to the
Thursday or is that Friday?

MR. RUSHKOFF: Fri day.

CHAI RPERSON GRI FFI'S:  Okay.

MR. RUSHKOFF: |Is that okay, Friday the
9'"?

CHAI RPERSON GRI FFI S: Friday the 9'"
Note that all these dates will be a 3:00 subm ssion,

so that we can have tinme to get themin, catal ogued in
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the record that day and, conceivably, especially, at
that time, maybe after the Board.

UNI DENTI FI ED SPEAKER: Can you deliver
yourself the day it is due? As long as you cone in
here and give us a copy, rather than mail it, so we
can get goi ng?

CHAI RPERSON GRI FFI'S:  The 9'".

VR, GORDON: ["'m hoping we have that
faxable. Gkay. |I'mhoping these will be faxable.

MS. BAILEY: And the final responses, M.
Chai rman, woul d that be on the 14'" then, because we
do need it for your packages that Thursday.

CHAI RPERSON GRI FFI'S:  Exact |l y.

MS. BAILEY: So the 14'"

CHAI RPERSON @RI FFI S: 14", 3:00, of
Decenber is the final which is, basically, relooking
and touching a few little points to clarify, to get
ready for the next, the Tuesday.

MR. RUSHKOFF: GOkay. And the parties have
been side barring and saying that we wll fax
everyt hing around so there isn't any mail del ays, but,
you know.

CHAI RPERSON CGRI FFI S: Ri ght . Let's not
mail it. W don't have tinme. | think it's perfectly

appropriately to do emai |l s, faxes, however you want to
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make a qui ck transm ssion.

MR. RUSHKOFF: Right.

CHAI RPERSON CGRI FFI'S: O course, we'll get
theminto the record in hard copy so that we have it
for anyone else to get toit. And we would note that
we're going to be serving M. Tenple's office and al so
the ANC. You guys have made arrangenents of how el se
to doit. Ckay.

VWhat el se do we then need to address in

t his?

MR. GORDON: Is there a time on the 20'"
a tinme?

CHAI RPERSON GRI FFI S: For the hearing?
kay. First of all, we're going to go late on the

20'" in order to finish this. W have two other cases
prior to you. Qur afternoon sessions start at 1:00.
As you see today, they don't always start at 1:00.
However, | don't see why we woul dn't on the 20'" begin
timely. The first two cases will take no | ess than an
hour and a hal f.

| think it would be fairly safe to say
that we would start this at 3:00 on the 20'" noting
that that will give us -- and let nme reiterate the
time again of what we're looking at. That will give

us anple tine, I do believe, from3:00 to 6:00 to get

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

170

t hrough the entire proceedi ngs here. | think that the
Board wi | | have definitive questions, but they will be
di rect and succinct based on the filings that we have
and that is what we are fully anticipating.

kay. So I'mgoing to review everything
and |'mgoing to start with the day of, the 20'", and
then we're going to wal k back. | will take any
guestions of procedure, subm ssions and note, please,
that the Ofice of Zoning staff is fully avail abl e and
is well-aware of when and what should be filed if
t here are questions as we | eave t he proceedi ngs today.

But when we get again in the 20", | will
| ook to establish a 15 minute tine limt on each of
the participants. That will be for establishing
highlights of the submssions that have been
previously put into the record. The Board will be
fully prepared to address any of the issues that they
feel it 1is outstanding. W will go to Board
guestions, cross, as is required not in that tine.
VWhat | imagine is we would probably -- well, it
doesn't matter.

Then stepping back to the very begi nning
of the filing. W wll have the first filing on the
30'" of Novenber, which is the appellant's filing. It

will be very clear on the elenments and the argunents
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of the appeal. W w Il then have responses to that
and, essentially, the case presentation of DCRA and
any intervenors and the ANC by the 9'"

The final subm ssions in response to all
of those, the culmnation of everyone's cases will be
full and into the Board's record by the 14'"" at 3:00
of Decenber or the 14'" of December, 3:00. Okay. Any
guestions, clarifications needed? s that pretty
clear?

MR GORDON: | think it's clear.

CHAI RPERSON GRI FFI'S:  Okay.

MR RUSHKOFF: Wth these 15 mnute
subm ssions, would that include testinony or are we
assuming there is not going to be testinony, there

will just be argument or on the 20'"?

CHAI RPERSON @RI FFI S: Well, that's an
interesting point. Are you anticipating to have
W t nesses?

MR, RUSHKCFF: | would rather not, but |

woul d rat her --
CHAI RPERSON GRI FFI'S: Do you antici pate?
MR. GORDON: | would anticipate calling ny
client and I am batting around the idea of calling
soneone from DCRA.

CHAI RPERSON GRI FFI S: Are they wlling
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W t nesses, DCRA?

MR GORDON: We'|l have to find out.

CHAI RPERSON GRI FFI'S:  Okay.

MR GORDON: My client is willing.

CHAI RPERSON GRIFFIS: 1'mgoing to do it
this way. |"'m going to have 15 minutes for ora
presentation of the argunent and we'll set up a
parameter of witness tinme. | would anticipate that it
woul d be about five mnutes per witness for their
testinmony, agai n not having any cross and certainly no
guestions fromthe Board in that tine.

So we woul d be | ooki ng at anywhere froma
presentation of a case of one witness to add 20
m nutes, two witnesses at 15 plus 10 and go about it
that way. | think the clarity, what the Board needs
and | think all appeals line up very well this way and
everyone is served, is to be concise and to the point
and we' Il get through it. Yes?

M5. MONRCE: Can | ask you a question?

CHAI RPERSON GRI FFI'S: Sure.

M5. MONRCE: O everybody a question.
Since we haven't determ ned whether or not Regina
James is intervening, is she submtting? Is she going
to have a chance to reply? She is not really an

intervenor party. The ANC is, but she isn't, so do
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you want to allow that? | don't know. ["'m just
poi nting that out.

CHAI RPERSON GRIFFI'S:  No. | don't think
we're keeping the record open for those subm ssions
but they are being served on every --

M5. MONRCE: Just served.

CHAI RPERSON GRI FFI'S:  Served everyt hi ng.

M5. MONRCE: Ckay. So she wouldn't --

CHAI RPERSON CRI FFIS: W wil| determneif
they are an intervenor. That will be the only
surprise of the day. If intervenor status is
establ i shed, then we will hear, we will hear the case
presentation at that point. You know, | w Il hear
fromothers if you think that that prejudices either
of the other participants.

MR, GORDON: Just, | nean, Reginha Janes is
represented by Donal d Tenple. M understanding is the
ANC is represented by Donald Tenple. So if | fax
sonething over, if | fax twice, | nean, other than
that, | nean, it seens to nme that | think --

CHAI RPERSON GRI FFI S: Do you know? Is
t hat the ANC?

MR BOND: [|'msorry?

CHAI RPERSON GRIFFIS: Is it the ANC that

you're representing or is it an individual?
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MR,  BOND: No, we actually represent
Regi na Janes. | would assune by the way this is
witten that we are representing her on an indivi dual
basis, and | guess we'll have to subnmit the reasons
and basis for supporting her status as an intervenor.

CHAI RPERSON GRI FFI' S Ww. Can we take
that up in other session prior to?

UNI DENTI FI ED SPEAKER: No, we al ready --

CHAI RPERSON GRI FFI'S: No, |' msayi ng pri or
to. | mean, what --

M5. MONRCE: You can if you want to. Al
|"mtrying to figure out is if she is an intervenor.

CHAI RPERSON GRI FFI'S:  No, exactly.

M5. MONRCE: She shoul d be invol ved.

CHAI RPERSON GRI FFI S: It shouldn't take
t hat | ong.

M5. MONRCE: And, vyet, the ANC is
automatically a party so it can be served, but then
she shouldn't be served, and | don't -- you cannot
tell fromthis. | agree with you. It |ooks |ike she
istrying to intervene personally, but you can't tel
and I|'mnot sure howto treat it.

CHAI RPERSON GRI FFI'S:  Wul d there be any
difficulty in us taking that up as a prelimnary

matter in the case on this 22" in the afternoon? W
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woul d have written subm ssions.

M5. MONRCE: The 22nd of Novenber?

CHAlI RPERSON GRI FFI' S: Yes.

M5. MONRCE: You could take it up whenever
you would like I think if --

CHAI RPERSON @RI FFI S: Any di sagr eenent

with that?

M5. MONRCE: \Who's avail abl e.

CHAI RPERSON CRI FFI S: Let's get this
clarified before we nove too far along. | was

thinking of setting it for next week, that we would
have it as a prelimnary matter on the record in the
publ i c. Participants wouldn't need to be here
physically, but we would have a letter in by 3:00
t onor r ow, Thur sday, clarifying representation
outlining additional informati on as needed, served al |
around. We'll have it all ready to roll by Tuesday
next in the afternoon.

MR. BOND: That shouldn't be a problem

CHAI RPERSON GRI FFI'S: (Okay. Let's nake it
not a problem then. Any difficulty with that, M.
Monroe? W woul d have no oral testinony or briefing
onit. No one will speak toit. It would conme inin
witten subm ssions only.

M5. MONRCE: That's fine. So by tonorrow
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we're going to have a letter fromMs. Janes' attorney
and responses to?

CHAl RPERSON Rl FFI S: And responses we
woul d have by 3:00 Friday.

M5. MONRCE: | nean, as |ong as everybody
agrees to that.

CHAI RPERSON GRI FFI'S: R ght.

M5. MONRCE: | think that's okay.

CHAI RPERSON GRI FFI'S: R ght.

M5. MONRCE: | nean, it's a party status
SO you can do it on paper.

CHAI RPERSON GRI FFI'S:  That's right.

M5. MONRCE: So what ever they have to say.

CHAI RPERSON GRI FFI' S:  Ckay. So what we're
going to do is we're going to have clarification by
M. Tenple's office into the Ofice of Zoning by 3:00
tomorrow. We'll |eave the record open for us to see
any subm ssions. Actually, we'll do it by -- thisis
going to be a one page.

This is going to have to be faxable.
O herwi se, the Board i s not going to see these things,
because we go off and do other things. So let's do
that by -- I'mwlling to take it by Mnday if need
be. Can you respond by Friday at 3:007?

MR, GORDON: | can as long as | get it
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faxed to ne.

CHAI RPERSON GRI FFI'S:  Ckay.

MR. BOND: Are we saying by tonorrow?

CHAI RPERSON GRI FFI'S: Tonor r ow.

MR. BOND: O by Thursday?

CHAI RPERSON GRI FFI'S:  Tonmorrow. On, |'m
sorry. Yes, | mssed a day, didn't I?

MR. BOND: Yes.

CHAI RPERSON GRI FFI S: I|"'m already at
Thur sday. Your tonorrow, Wednesday, so Friday is
easy. Let's do that, tonorrow, Wdnesday 3:00, your
clarification, Friday 3:00 for the DCRA and the
appellant and then it cones back to us and we'll
decide it first thing as a prelimnary matter on the
22", That will clarify everybody that needs to be
served and who is participating. That way there won't
be any unknowns. Ckay.

VR. GORDON: Wen you say 3:00
subm ssions, these are physical subm ssions to the
Board by 3:00 or faxed submi ssions? |I'min Maryl and
and that's the only reason |I'm asking, because that
changes the dynam c

CHAI RPERSON GRI FFI'S:  No, exactly. Onthe
subm ssions that we have had previously tal ked about,

it is a physical subm ssion at 3:00.
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MR, GORDON:  Ckay.

CHAI RPERSON GRI FFI'S:  For this smal |l piece
we'll allow the faxes to come in in that manner,
because that's the way it should be transmtted to
ever ybody.

MR, GORDON:  Ckay.

CHAI RPERSON GRIFFI'S: Is that clear?

MR GORDON:  Yes.

CHAlI RPERSON GRI FFI S:  Ckay. Yes, M. My?

MR MOY: M. Chair, just for the staff's
clarification on hearing all these faxes and emails
anong all the parties, that's fine, but insofar as
staff's concern in terns of maintaining the official
record --

CHAI RPERSON GRI FFI'S: R ght.

MR MOY: -- we still require the signed
hard copy in our records. Ckay?

MR, GORDON: Ckay. Wich neans you need
nmy signed, hard copy of the request for postponenent
as well, because | know | faxed it and | --

CHAI RPERSON GRI FFI'S:  Yes, that's correct.
Anything that is faxed in, obviously, we have taken
that up today, but you're going to followit up with
a hard copy.

MR, GORDON: Yes.
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CHAl RPERSON GRI FFI'S: As i s the subm ssi on

by Friday at 3:00. The others | think it's timely
enough to get it in here in physical formby those due
dat es.

MR, GORDON:  Ckay.

CHAI RPERSON GRI FFI'S:  Ckay. Very wel |
|"msure this is now becom ng nore conplicated than it
needs to be. However, it nay get us to where we need
to go. Yes, a question?

VICE CHAIR M LLER | just have sone
comments or guidance to the parties. Wth respect to
this briefing schedule, I nean, | think it's a good
thing. It can really cause you to focus on what the
i ssues are and | was going to say because this has a
long history and, inny reviewof the file, | think it
would be beneficial i f the appell ant coul d
specifically identify what errors they are appealing
of the ZA or DCRA, because sonme of it gets all m xed
up together and that doesn't hel p anybody.

And with respect to witnesses, | nean, the
bottomline is appeals involve | egal issues and so |
think M. Rushkoff was going in this direction. |If
you identify certain factual issues or facts that you
can agree upon or stipulate to or whatever, we won't

have to have a |lot of hearing time devoted to cross
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exam nation of wi tnesses and stuff. You can zero in
on what exactly is the |egal argument.

MR. RUSHKOFF: Ckay.

VICE CHAIR M LLER Right, and if you
haven't practiced before this Board before, we don't
foll ow exactly the sanme standards of evidence, so you
don't have to worry about setting the witnesses up and
entering evidence.

MR, GORDON:  Ckay.

CHAI RPERSON Rl FFI S: Good. Ckay.
Anything else? darifications?

(No response)

CHAI RPERSON GRI FFI S: Should we run
t hrough dates again? Everyone is clear?

(No response)

CHAI RPERSON GRI FFI'S:  Okay. Very wel |
| s there anything el se that I can answer in this case?

(No response)

CHAI RPERSON GRI FFI'S:  Not havi ng anyt hi ng
el se, very well. Thank you all very nuch

MR. GORDON: Thank you very much

CHAlI RPERSON GRI FFI S: We appreciate you
being able to get to this point and clarify all that.
Very wel | .

Anything el se fromthe Board, rather the
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staff? Is there anything for the Board's attention in
t he afternoon session?

MS. BAILEY: No.

CHAI RPERSON GRI FFI S: Not not hing any
ot her business, let's adjourn the afternoon session.
Thank you all.

(Wher eupon, the Public Hearing was

concluded at 3:21 p.m)

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




